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Judgement

Bhaskar Raj Pradhan, J

1. The appellant is aggrieved by the award of compensation to the tune of
Rs.15,00,000/- granted to the respondent nos. 1 and 2 (claimant nos. 1 and 2)
under personal accident cover with interest at 10% per annum from the date of
filing of the claim petition till full and final payment.

2. On 23.11.2023 the deceased met with an accident while riding a motorcycle
borrowed from his friend-the respondent no.3 Lukbo Thing Lepcha (the owner of
the motorcycle) and subsequently succumbed to his injuries on 30.11.2023. The
deceased-late Karma Topden Lepcha was 24 years when he died. The deceased
was the elder brother of claimant no.1 and nephew of claimant no.2.

3. The motorcycle was duly insured by the respondent no.3 vide insurance policy
(exhibit-C/9). The learned Tribunal has concluded that the motorcycle had a valid
registration certificate as well as insurance policy and the appellant has admitted
that the insurance policy was issued by the appellant and it covered the date of
the accident. The appellant also admitted that premium of Rs.295/- was paid for
personal accident to owner-driver and under the limits of liability clause, personal
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accident cover for owner-driver is Rs.15,00,000/-.

4. The learned Tribunal has also held that the respondent no.3 had admitted that
he had given the motorcycle to the deceased who was his friend and authorised
him vide authorisation letter (exhibit-C/12) which was valid till 14.03.2024 and
covered the accident date.

5. The learned Tribunal held that the deceased was thus a borrower who stepped
into the shoes of the vehicle owner i.e. respondent no.3 relying upon the
judgment of the Supreme Court in Ningamma & Anr. vs. United India Insurance
Company Limited (2009) 13 SCC 710.

6. The learned Tribunal was of the view that the claimants were not entitled to
the claim as made by them under section 164 of the Motor Vehicles Act, 1988 as
the Supreme Court in Oriental Insurance Company Limited vs. Rajni Devi & Ors
(2008) 5 SCC 736 had laid down that vehicle owner cannot be the claimant as
well as recipient of the claim and the liability under section 163A is on the owner
of the vehicle.

7. However, the learned Tribunal opined that the claimants were still entitled to
relief as the insurance policy provided for a personal accident cover for owner-
driver to the extent of Rs.15,00,000/- drawing strength from the judgment of the
Supreme Court in Ramkhiladi & Anr. vs. United India Insurance Company & Anr.
(2020) 2 SCC 550.

8. The learned Tribunal also noticed that the insurance policy (exhibit-C/9)
covered the deceased and he was permitted to drive the motorcycle.

9. The learned counsel for the appellant submitted that as the personal accident
cover was for owner-driver it was not transferrable and the claimants could not
have sought compensation for the death of the deceased who was not the owner-
driver. He also argued that as the learned Tribunal held that the claim petition
filed under section 164 of the Motor Vehicles Act, 1988 was not maintainable,
compensation could not have been granted.

10. The Supreme Court in Ningamma (supra) relying upon its earlier view in
Oriental Insurance Company Ltd. (supra) opined that as the borrower was
authorised to drive the accident vehicle by its owner he would step into the shoes
of the owner of the motorcycle. Thus, the deceased who had borrowed the
motorcycle from the owner through a valid authorisation letter had stepped into
the shoes of the owner when he met with an accident.

11. In Ramkhiladi (supra), in almost similar fact situation, the Supreme Court
opined that the claim made by the claimaints therein under section 163A of the
Motor Vehicles Act, 1988 was not maintainable. The Supreme Court however also
opined that under the contract of insurance the claimants were entitled to
Rs.1,00,000/- as per the terms of the contract of insurance as the driver had
stepped into the shoes of the owner of the vehicle. Similarly, the learned Tribunal
has correctly opined that the claim petition under section 164 of the Motor
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Vehicles Act, 1988 filed by the claimants was not maintainable but under the
insurance policy the claimants were entitled to Rs.15,00,000/- under the
personal accident cover for the owner-driver as the deceased had stepped into
the shoes of the owner i.e. respondent no.3.

12. In the circumstances, this Court does not find any merit in the present
appeal which is accordingly dismissed along with the interim application.
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