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Judgement

Chitra Venkataraman, J.—The petitioners in these writ petitions are income tax
assessees. The Income Tax Department conducted a search u/s 132 of the
Income Tax Act, 1961, on 11.10.1996 in the business premises of the assessees
as well as their family members who were partners in various firms. The
assessment proceedings were initiated under Chapter XIV-B of the Income Tax
Act. The writ petitioners, as well as the Group, filed a consolidated petition
before the Settlement Commission, the first respondent herein in the writ
petition, for the block period commencing from 1.4.1986 to 11.10.1996.

2. The Settlement Commission admitted the application u/s 246-D of the Income
Tax Act under order dated 27.2.1998.

3. The petitioners claimed unabsorbed depreciation and business loss for the
Assessment Years 1995-96 and 1996-97, comprised of the block period. The
claim was rejected by the Settlement Commission, first respondent herein. Under
Order dated 19.11.2001, referring to Section 158BB(4) and Explanation-A to
Section 158BA(2), the Settlement Commission rejected this plea. It viewed that
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the assessment made under Chapter XIV-B shall be in addition to the regular
assessment in respect of each previous year included in the block period.
Consequently, the unabsorbed loss and current depreciation claimed in the
regular return should be determined and allowed to be carried forward for future
adjustment only in the regular assessments. Consequently, the claim for
adjustment of unabsorbed depreciation against the undisclosed income in a block
assessment would not be considered.

4. The Settlement Commission further referred to the claim for depreciation
allowable in the regular returns and held that the unabsorbed depreciation had
been declared in the returns as available for carrying forward to the subsequent
year. Consequently, it added a sum of Rs. 18,92,966/- to the undisclosed income
in the year 1995-96 and Rs. 27,50,910/- added in the next assessment year
1996-97 as undisclosed income. In the view thus taken on the interpretation of
the provisions, the Settlement Commission rejected the plea and quantified the
liability.

5. Aggrieved of this, the petitioners have preferred these writ petitions,
contending that the block period covered under the settlement should be treated
as a single previous year and hence, the losses suffered during one part of the
block period should be set off or adjusted against the income earned in the other
part. Consequently, the assessees pleaded that the unabsorbed current
depreciation was not hit by the provisions contained in Section 158BB(4) of the
Act. The assessees claimed that the rejection of such a claim would result in
discrimination between cases like the assessees and others where there was no
return of income filed.

6. Learned senior counsel appearing for the petitioner submitted that the first
respondent erred in misinterpreting the provisions of Section 158BB(4). Referring
to Section 158B Clause (b), he submitted that unabsorbed depreciation and
business loss could not be included or made as addition to the undisclosed
income. He further submitted that going by the provisions of Section 158BB(4),
there was no prohibition in setting off the unabsorbed loss as well as the
unabsorbed depreciation being set off against the income of several years
comprised in the block period. Going by Section 158BB(1), the income of
different previous years comprised in the block period are to be aggregated to
find out the total undisclosed income relating to the block period. He submitted
that taking the quantification of income assessable to a logical end, the
unabsorbed depreciation and the loss suffered during the part of the block period
need to be set off or adjusted against the income earned during the remaining
part of the block period. In this connection, learned senior counsel placed
reliance on the decision rendered by the Mumbai Bench of the Income Tax
Appellate Tribunal in the case of B.D.A. Limited v. Assistant Commissioner of
Income Tax reported in 1998 (Vol.65) Income Tax Tribunal Decisions 501,
wherein, the plea taken by the assessee was accepted to grant the relief in the
block assessment under Chapter XVI-B.
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7. We do not agree with the submission made by the learned senior counsel on
the interpretation of Section 158BB, nor with the view expressed in the decision
referred to above.

8. Chapter XIV-B is a special procedure for assessment of search cases. The
provisions contained therein prescribe the method of quantification of
undisclosed income and the rate of tax applicable therein. Section 158BA starts
with a non-obstante clause that notwithstanding anything contained in any other
provisions of the Act, where after 30th June 1995, a search is initiated u/s 132,
or where the books of accounts or other documents or assets or requisitions u/s
132A in the case of any person, then the assessing officer shall proceed to assess
the undisclosed income in accordance with the provisions of Chapter XIV-B.
Section 158BA(2) Explanation declares for the removal of doubts, that the
assessment under Chapter XIV-B shall be in addition to the regular assessment
in respect of each previous year included in the block period. This only makes it
clear that under the Explanation to Sub Clause (a), the intention is that the
statute segregates the entire gamut of block assessment from that of a regular
assessment to the effect that each one of them have independent and distinct
existence for the purpose of assessment and enforceability; so too, Sub-Clause
(b) and Sub-Clause (c). As may be seen from Section 158BB providing for
computation of undisclosed income for the block period it is clearly stated in the
explanation to Sub-section (1) under Sub-Clause (a) that the total income or loss
of each previous year shall, for the purpose of aggregation, be taken as the total
income or loss computed in accordance with the provisions of Chapter IV without
giving effect to set off of brought forward losses under Chapter VI or unabsorbed
depreciation under sub-section (2) of Section 32.

9. Section 158BB(4) states that for the purposes of block assessment, losses
brought forward from the previous year under Chapter VI, containing inter alia
Sections 70 to 80, or unabsorbed depreciation u/s 32(2) shall not be set off
against the undisclosed income determined in the block assessment under
Chapter XIV-B, but may be carried forward for being set off in the regular
assessment. Thus, if at all the assessee is entitled to a set off of either losses, or
on unabsorbed depreciation, such set off could be allowed only in the regular
assessment in respect of which the assessee has filed his return.

10. Admittedly, in this case, the assessee has filed his return and claimed set off
of unabsorbed depreciation as well as loss carried forward. A reading of the
provisions makes it abundantly clear as to the object of providing for assessment
in such cases, a procedure distinct for assessing number of years in a search
case as a block period as distinct from a regular assessment for each assessment
year. The provisions also make clear its intention to deviate from the regular
method by the non-obstante clause provided u/s 158BA. The provisions of the
Act thus giving no room for doubt as to the manner of computation, we do not
find any justification to read the provisions otherwise to grant the relief.

11. The provisions under Chapter XIV-B do not indicate even a remote possibility
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for considering a claim of set off or brought forward losses under Chapter VI or
unabsorbed depreciation u/s 32(2) to be considered in the determination of
undisclosed income. Considering the clear provisions, it is not possible to read
the provisions as projected by the petitioner herein.

12. The provisions under Chapter XIV-B are so clear to the degree of precision as
to its intent that even a person reading in bad faith cannot misunderstand. In the
above circumstances, we reject the prayer and consequently, dismiss the writ
petition.

13. Learned senior counsel referred to the order of the Bombay Tribunal dated
29th September 1997 B.D.A. Limited v. Assistant Commissioner of Income Tax
reported in 1998 (Vol.65) Income Tax Tribunal Decisions 501. The decision of the
Tribunal deals with a case, where, u/s 158BB(1)(c), the assessee had not filed
the Return till the date of search. The losses computed for those years under the
block assessment would come under consideration for set off against the income
computed in respect of the years falling under the block period. The facts herein
show that the assessee did file a Return and claimed a set off of the loss as well
as the unabsorbed depreciation u/s 32(2). As we had already pointed out, given
the scope of Sub-section (4) of Section 158BB, we reject the plea of the
petitioner herein. In the circumstances, the writ petitions stand dismissed. There
will, however, be no order as to costs.
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