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Judgement

C.N. Ramachandran Nair, Ag. C.J.

1. This Writ Appeal is filed by the Employees" Provident Fund Organisation
challenging the judgment of the learned Single Judge declining to interfere with
the order of the EPF Appellate Tribunal holding that the respondent Nursing
Home has no liability to re-mil contribution for the consultant doctors engaged by
them. The appellant''s case is that the consultant doctors on facts were found to
be "employees" within the meaning of section 2(f) of the Employees Provident
Fund and Miscellaneous Provisions Act, 1952, and so much so, both the Tribunal
as well as the learned Single Judge went wrong in declaring exemption to the
respondent Nursing Home from the requirement of paying contribution.

2. We have heard learned counsel for the appellant and have gone through the
judgment of the learned Single Judge and the order of the Tribunal, namely Ext.
P8, and also the adjudication order that was challenged before the Tribunal.

3. The respondent Nursing Home is rendering medical service to patients. The
appellant''s Inspector conducted inspection of the hospital and verified the
muster roll and on noticing the names of the consultant doctors, proceedings

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/employees-provident-fund-... Page 1 of 2



were initiated demanding contribution from the hospital for the employees
including the 3 consulting doctors. Admittedly, if consultant doctors are excluded,
the respondent Nursing Home is below the coverage limit, and so much so the
respondent Nursing Home has a claim of total exemption from EPF liability. The
appellant, however, treated the consultant doctors also as employees and with
the consultant doctors since the strength of employees is above 20, contribution
was demanded, which was challenging in appeal before the Tribunal. In fact
there Is a previous round litigation, wherein a learned Single Judge of this Court
held that prima facie consultant doctors are not employees as they are not
employed on wages but are only paid charges for piece rate services rendered by
them in the case of patients demanding It.

4. After hearing the appellant''s counsel and after going through the orders, we
are not satisfied that on facts the appellant has established that consultant
doctors are employees within the meaning of section 2(f) of the Act. Normally
consultant doctors are only visiting doctors and they are not confined to a single
hospital. The hospitals, where the consultants reach for offering consultancy
service to patients, are not subject to any control what so ever by the hospitals,
which just provide facility for patients to avail service from consultant doctors.
These doctors are paid only for the service rendered by them. and for
hospitalization, nursing, dispensation of medicine etc., hospitals collect charges
separately from patients. All what we feel is that by camouflaging salary as
consultancy charges, doctors regularly employed in hospitals cannot be taken out
of the coverage. This is a matter which has to be proved with evidence and in our
view, the appellant''s employees have not made any earnest effort to establish
the factual position, if at all the same is correct. In the first place no statement is
recorded from the consultant doctors as to whether they are engaged full time in
the hospital or whether they are working as consultants in other hospitals or in
their houses. Further no enquiry is made to find out whether the hospital has
other doctors employed on regular basis to take care of routine matters. If the
doctors described in the records as "consultants" are regular doctors employed
full-time in the respondent''s hospital they are "employees" and the styling of
payment as consultation charges makes no difference. However, there is no
enquiry or finding in this regard. Certain inferences are drawn merely because
the consultant doctors signed the muster-roll and strangely the acquaintance roll
which discloses payment to doctor was not even seen by the appellant's officers
who conducted the enquiry. Even though the appellant's counsel rightly pointed
out that doctors employed regularly cannot be taken out of coverage merely
because payment made is styled as "consultation charges", we do not think on
facts the appellant could successfully establish regular engagement of the
consultant doctors exclusively by the respondent Hospital. Since there is no
material to prove the engagement of the consultant doctors by the respondent
Nursing Home as employees, we do not find any ground to interfere with the
judgment of the learned Single Judge and Ext. PS order of the Tribunal.

5. Consequently, we dismiss the Writ Appeal.
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