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Judgement

P.B. Suresh Kumar, J.—The decision in IC No. 3 of 2009 on the file of the
Employees Insurance Court, Palakkad is under challenge in this appeal. The
Employees State Insurance Corporation (hereinafter referred to as '"the
Corporation' for short) is the appellant. The respondent was an employee in an
establishment covered under the Employees" State Insurance Act (hereinafter
referred to as '"the Act" for short). On 13/02/2008, she sustained injury in an
accident arising out of and in the course of her employment and as a result, she
lost four fingers of her right hand. The Corporation accepted the injury sustained
by the respondent as an "employment injury" and referred her to the Medical
Board for assessment of the loss of earning capacity. The Medical Board assessed
the loss of earning capacity of the respondent at 50 per cent. Aggrieved by the
said assessment, the respondent approached the Insurance Court in the
proceedings referred to above. The Insurance Court, on an appraisal of the
materials on record and the law on the point, found that the loss of earning
capacity suffered by the respondent was 100 per cent and directed the
Corporation to disburse her the consequential benefits. The corporation is
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aggrieved by the said decision of the Insurance Court.

2. Heard the learned counsel for the appellant as also the learned counsel for the
respondent.

3. The learned counsel for the appellant contended that since the injury
sustained by the respondent is an injury included in the list of injuries mentioned
in Part II of the Second Schedule of the Act for which the percentage of loss of
earning capacity is prescribed statutorily at 50 per cent, the Insurance Court was
not justified in enhancing the said percentage of loss of earning capacity.
According to the learned counsel, as far as employees who sustained injuries
specified in the Second Schedule are concerned, permanent total disablement
could be found only when the injury is an injury specified in Part I of the Second
Schedule or when the employee suffers a combination of injuries specified in Part
IT of the Second Schedule where the aggregate percentage of the loss of earning
capacity as specified therein against those injuries amounts to 100 per cent or
more. The said argument is raised based on the proviso to Section 2(15B) of the
Act.

4. Section 2(15B) of the Act which defines permanent total disablement reads
thus:

"2(15B) "permanent total disablement" means such disablement of a permanent
nature as incapacitates an employee for all work which he was capable of
performing at the time of the accident resulting in such disablement:

Provided that permanent total disablement shall be deemed to result from every
injury specified in Part I of the Second Schedule or from any combination of
injuries specified in Part II thereof where the aggregate percentage of the loss of
earning capacity, as specified in the said Part II against those injuries, amounts
to one hundred per cent or more;"

As is evident from the definition, permanent total disablement is disablement of
a permanent nature which incapacitates the employee for all work which he was
capable of performing at the time of the accident resulting in such disablement.
In other words, the question as to whether the injury sustained by an employee
would amount to permanent total disablement is a question to be decided on a
consideration of the issue as to whether the disablement incapacitates the
employee for all work he was capable of performing at the time of accident. The
provision in the proviso to Section 2(15B) of the Act that permanent total
disablement shall be deemed to result from every injury specified in Part I of
Second Schedule or from any combination of injuries as specified in Part II
thereof where the aggregate percentage of the loss of earning capacity as
specified in Part II against those injuries amounts to 100 per cent or more, is
only an exception to the provision contained in Section 2(15B) of the Act. In
other words, in the case of an employee who sustained an injury specified in Part
I of the Second Schedule or any combination of injuries specified in Part II of the
Second Schedule where the aggregate percentage of the loss of earning capacity
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as specified in Part II against those injuries amounts to 100 per cent or more, it
can be deemed that the person concerned has sustained permanent total
disablement. But, that does not mean that merely for the reason that 100 per
cent loss of earning capacity is not prescribed in the Second Schedule for the
injury or for the combination of injuries sustained by the employee, it cannot be
contended that the employee has not sustained permanent total disablement or
has not suffered 100 per cent loss of earning capacity. If it is established on facts
that the employee concerned has sustained disablement of a permanent nature
as incapacitates him for all work which he was capable of performing at the time
of the accident resulting in the disablement, the Insurance Court can certainly
hold that the employee is suffering from 100 per cent loss of earning capacity. In
Regional Director, Employees State Insurance Corporation Vs. K.P. Gopi and
Another, (1995) 71 FLR 268 : (1995) 2 ILR (Ker) 552 : (1995) 2 LL] 235, this
Court has held that it is not necessary that the employment injury should render
the employee totally unfit to do any work whatsoever for holding that the
employee is suffering from permanent total disablement and it is enough if it is
established that the employee is incapacitated from doing all the work which he
was capable of performing at the time of accident. The relevant extract of the
said judgment reads thus:

"11. The legal position, according to us, is that it is not necessary that the
employment injury should render the employee totally unfit to do any work
whatsoever for holding that he is suffering permanent total disablement as
understood in the EI Act. It is enough that he was incapacitated from doing the
work which he was capable of doing at the lime of accident. In other words it is
not the look out of the Insurance Court to find out whether he can be trained to
do some other work. If he can do the work which he was performing just before
the accident in a reduced form the result is only permanent partial disablement.
If he cannot do that work at all then the consequence is total permanent
disablement."

In the instant case, on facts, the Insurance Court found that on account of the
disablement, the respondent is incapacitated from performing all work which she
was capable of performing at the time of accident. The view of the Insurance
Court that the respondent has suffered 100 per cent loss of earning capacity is,
therefore, in order.

There is, therefore, no merit in the appeal and the same is, accordingly,
dismissed.
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