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Judgement

MV Muralidaran, ]

[1] The petitioner/accused is a resident of Berenga part III, P.S. Silchar, sub-
Division Silchar, District Cachar, Assam was arrested along with two others in
Connection with the NCB crime No0.06/2018 U/s 8(c), 17(c), 21(c), 22(c), 29 &35
of the ND & PS Act, 1985 as amended on 05.04.2018 and has been under
Judicial custody for the last 9/10 months i.e. 300 days in jail.

[2] The petitioner/accused is the owner and driver of the vehicle used by the
other co-accused on hire whereby the petitioner/accused along with two other co-
accused on 05.04.2018 were travelling in N.H. 53 to Silchar from Imphal in
connection with a business trips wherein a group of persons which is latter
identified as a member of Narcotics Controls Bureau, Imphal stops us near
Khumbong area and start frisking and checking the vehicles. Psychotropic and
controlled drugs was found from the vehicles used by the accused persons
thereby detained and filed as case against the accused person being crime
No.06/2018 u/s 8(c), 17(c) ,21(c), 22(c), 29 & 35 of the ND & PS Act, 1985 as
amended.
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[3] The statutory mandatory period of detention of 180 days as per section
167(2) of the Code of Criminal Procedure, 1973 as amended is violated since the
petitioner/accused had been in custody for 300 days till date. Therefore, this bail
application is filed to enlarge the petitioner/accused on bail in connection with
the NCB crime No0.06/2018 u/s 8(c), 17(c), 21(c), 22(c), 29 & 35 of the ND & PS
Act, 1985 as amended.

Objections raised by the respondents No.2.

[4] The petitioner/accused along with two other persons namely Mr.Jiyaur
Rahman Bharbhuiya and Mr.Faruk Ahmed Laskar were arrested by the team of
offices, Narcotics Control Bureau, Imphal Sub Zone on 5.4.2018 at about 07.00
hrs as they were found to possess/carry suspected contraband including
suspected heroin weighing 1.900 kgs and suspected methamphetamine weighing
1.850 kgs packed in plastic packets. A case numbered NCB Crime No.06/04/NCB/
Imp/NDPS /C1/2018 dated 05.04.2018 has been registered against them.

[5] The petitioner had earlier filed a bail application before the Special Judge (ND
& PS), Imphal but the learned Trial Court in its wisdom had rejected the same
mainly on default of the Petitioner's conducting counsel at the time of hearing in
02 to 03 occasions.

[6] The accused No.4 namely Mr.Golam Wazid Barbhuiya @ Tinku Barbhuiya who
is also involved in the same crime is how absconding and that a warrant of arrest
has also been issued against him by the learned Special Judge, ( ND & PS)
Lamphelpat, Imphal also passed an order dated 10.6.2019 to provide legal
counsel to the petitioner and the two other accused as Shri R.K.Suresh Singh,
Advocate had submitted before the learned Special Court (ND&PS) Lamphelpat,
Imphal that he was not formally engaged by the petitioner and the two other
accused.

[7] The petitioner is a popular person and is well experienced and has efficient
skills in the illegal business of banned narcotic drugs and psychotropic
substances mainly within the North East states to the extent of reaching
Maharashtra and also Bangladesh. If the petitioner/accused is released on bail,
there is serious apprehensions and also the likelihood of repeating crimes in
future.

[8] I have given my careful consideration to the respective submission made by
the learned counsel for both Parties.

[9] The provisions of Section 36(A) (4) and Section 37 of the Narcotic Drugs and
psychotropic Substances Act, 1985 (‘the NDPS Act' for short) reads thus;

Section 36A. Offences triable by Special Courts:

(i) Notwithstanding anything contained in the Code of Criminal Procedure,1973
(2 of 1974), (a) all offences under this Act which are punishable with
imprisonment for a term of more than three years shall be triable only by the
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Special court constituted for the area in which the offence has been committed or
where there are more Special Courts than one for such area, by such one of
them as may be specified in this behalf by the Government; (b) where a person
accused of or suspected of the commission of an offence under this Act is
forwarded to a Magistrate under sub-section (2) or sub-section (2A) of section
167 of the Code of Criminal Procedure, 1973 (20f1974), such learned Magistrate
may authorize the detention of such person in such custody as he thinks fit for a
period not exceeding fifteen days in the whole where such Magistrate is a Judicial
Magistrate and seven days in the whole where such Magistrate is an Executive
Magistrate: provided that in cases which are triable by the special court where
such Magistrate considers-

(i) when such person is forwarded to him as aforesaid; or (ii) upon or at any time
before the expiry of the period of detention authorized by him, that the detention
of such person is unnecessary, he shall order such person to be forwarded to the
special Court having jurisdiction; (c) the Special Court may exercise, in relation
to the person forwarded to it under clause (b), the same power which a
Magistrate having jurisdiction to try a case may exercise under section 167 of the
Code of Criminal Procedure, 1973 (2 of 1974), in relation to an accused person in
such case who has been forwarded to him under that section; (d) a Special court
may, upon a perusal of police report of the facts constituting an offence under
this Act or upon complaint made by an officer of the Central Government or a
State Government authorized in his behalf, take cognizance of that Offence
without the accused being committed to it for trial.

(2) When trying an offence under this Act, a Special court may also try an
offence other than an offence under this Act, with which the accused may, under
the Code of Criminal Procedure, 1973 (2 of 1974), be charged at the same trial.

(3) Nothing contained in this section shall be deemed to affect the special powers
of the High Court regarding bail under section 439 of the Code of Criminal
procedure, 1973 (2 of 1974), and the High Court may exercise such powers
including the power under clause (b) of sub-section (1) of that section as if the
reference to "Magistrate" in that section included also a reference to a "special
Court" constituted under section 36.

(4) In respect of persons accused of an offence punishable under section 19 or
section 24 or section 27A or for offences involving commercial quantity the
references in sub-section (2) of section 167 of the Code of Criminal Procedure,
1973 (2 of 1974), thereof to "ninety days", where they occur, shall be construed
as reference to "one hundred and eighty days":

Provided that, if it is not possible to complete the investigation within the said
period of one hundred and eighty days, the Special Court may extend the said
period up to one year on the report of the Public Prosecutor indicating the
progress of the investigation and the specific reasons for the detention of the
accused beyond the said period of one hundred and eighty days.
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(5) Notwithstanding anything contained in the Code of Criminal Procedure, 1973
(2 of 1974), the offences punishable under this Act with imprisonment for a term
of not more than three years may be tried summarily.]"

Section 37. Offences to be cognizable and non-bailable.

(1) Notwithstanding anything contained in the Code of Criminal Procedure, 1973
(2 of 1974)- (a) every offence punishable under this Act shall be cognizable; (b)
no person accused of an [offence punishable for offences under section 19 or
section 24 or section 27A and also for offences involving commercial quantity]
shall be released on bail or on his own bond unless- (i) the Public Prosecutor has
been given an opportunity to oppose the application for such release, and (ii)
where the Public Prosecutor opposes the application, the court is satisfied that
there are reasonable grounds for believing that he is not guilty of such offence
and that he is not likely to commit any offence while on bail.

(2) The limitations on granting of bail specified in clause (b) of sub-section (1)
are in addition to the limitations under the Code of Criminal Procedure, 1973 (2
of 1974) or any other law for the time being in force, on granting of bail.]"

[10] The provisions of Section 36(A)(4) of the NDPS Act is analogues to the
provisions Of Section 167(2) of Cr.P.C. with a difference regarding the period of
detention. Under Section 167(2) of Cr.P.C. the maximum period of detention for a
case not triable by Sessions is 60 days and in case of Sessions trial 90 days, the
investigation to be completed and Final Report to be filed. The Hon'ble Supreme
Court in Union of India vs. Thamisharasi and others in (1995) 4 SCC 190 while
interpreting the provisions of Section 167 (2) of Cr.P.C. has held that the court
has no power to keep the accused in judicial custody beyond the period
mentioned therein and if the investigation is not complete, the accused would get
statutory right to seek bail without reference to the merits. The Provisions of
Section 36A

(4) of the NDPS Act prescribes maximum period of detention of 180 days and
that the investigation agency should file the Final Report or the complaint within
the said period. If not done, what is the effect is the question involved.

[11] The provision of Section 37 of the NDPS Act departs from the general
principles of grant of bail under Section 437 of Cr.P.C. The prosecution should
prima facie prove the guilt of the accused under section 437 of Cr.P.C. to resist
the bail application, but under section 37 of the ND PS Act, the situation is
converse, the accused has to prove prima facie his innocence to take bail.
Therefore onus could be on the accused to prove is innocence. The question now
arises is as to whether Section 37 of the ND PS Act should be read in conjunction
with Section 36A (4) of the ND PS while granting bail or should Section 36A (4)
of the NDPS Act should be read independently.

[12] The Hon'ble Supreme Court in Rajwinder Singh vs. State of Punjab in Cril.
Misc.No. M- 35502/2011 has made the following observations;
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"I have considered the orders dated October 12, 2011. It is a settled principle of
law as laid down by the Apex Court in Uday Mohanlal Acharya Vs. state of
Maharashtra, AIR 2001 SC 1910 laying down that if the challan is not presented
within the period stipulated in section 167 (2) Cr.P.C. accused gets an
indefeasible right to get bail and that subsequent Cril. Misc.No.M-35502 of 2011

[3] filing of challan during the pendency of the bail application will not Extinguish
an indefeasible right of an accused to get bail .In the present case in The light of
provisions of section 167 (2) Cr.P.C read with Section 36A (4) of the NDPS Act,
challan was required to be filed within 180 days by the prosecution agency as it
was not filed, the petitioner had exercised his right under Section 167 (2) Cr.P.C.
on October 4, 2011. Section 36 A (4) of the NDPS Act reads as follows:- "section
36 A (4): In respect of persons accused of an offence punishable under Section
19 or Section 24 or Section 27 A or for offences involving commercial quantity
the references in sub-section (2) of section 167 of the Code of Criminal
Procedure, 1973 (2 of 1974), thereof to "ninety days", where they occur, shall be
construed as reference to "one hundred and eighty days"; provided that, if it is
not possible to complete the investigation within the said period of one hundred
and eighty days, the Special Court may extend the said period upto one year on
the report of the Public Prosecutor indicating the progress of the investigation
and the specific reasons for the detention of the accused beyond the said period
of one hundred and eighty days. "No doubt, on the basis of the powers conferred
in the Court under Section 36A (4) of the NDPS Act as mentioned above, the
Special court can extend the period of presentation of challan beyond 180 days
on Cril. Misc.No. M-35502 of 2011 [4] an application of Public Prosecutor
indicating the progress of the investigation and the specific reason for detention
of the accused beyond a period of 180 days. The Apex Court in Sanjay Kumar
Kedia @ Sanjay Kedia Vs. Intelligence Officer, Narcotic Control Bureau, 2009 (17)
SCC 631 has Observed that in application for extension of time under Section
36A (4) of the NDPS Act, the investigating officer is required to specifically
mention the progress of the investigation and the compelling reasons which are
required for extension of custody beyond 180 days. A notice is also required to
be issued to the accused before allowing such application for extension of
custody.

[13] It is not disputed that the provisions of Section 167 (2) Cr.P.C. are
applicable to the offence under the NDPS Act. If further extension is needed it
could be possible only on compliance of the mandatory provision under Section
36(A) (4) of the Act. The report prepared by the Police was submitted by the
special Public Prosecutor, which cannot be construed as report filed by the public
prosecutor, as contemplated under section 36(A) (4) of the NDPS Act. Further
the report should indicate the progress of investigation which is also missing in
the report. In the instant case the progress of investigation is also not specifically
stated with the compelling reasons, for seeking detention of accused beyond a
period of 180 days. In the aforesaid report filed by the respondent, the
compelling reasons for seeking the detention of accused beyond a period of 180
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days is not available, through there was notice to the accused. As the mandatory
provision under section 36(A)

(4) of NDPS Act are not complied with, I am of the view that the objection raised
by the respondent after 180 days without filing final report would not be
justifiable. Even as per the prosecution case no contraband was seized from the
petitioner. On the aforesaid facts and circumstances of the case, I am of the view
that the petitioner is entitled to statutory bail.

[14] In view of above circumstances, the petitioner deserves to be released on
bail as indefeasible right has been accrued to him to be released on bail as
challan had not been filed within the statutory period. Petition is allowed.
Petitioner is liable to be released on bail under Section 167 (2) Cr.P.C. on his
furnishing bail bonds/surety bonds to the satisfaction of the learned Special
Judge.

[15] In the result,
(a) the bail petition is allowed.

(b) the petitioner is released on bail on condition that the petitioner should
execute the two sureties like sum of Rs.1,00,000/- each to the satisfaction of the
learned Special Judge, NDPS, Lamphelpat, Imphal.

(c) the petitioner is directed to report before the learned Special Judge, NDPS,
Lamphelpat, Imphal daily at 10 a.m, until further orders.

(d) the petitioner is directed not to tamper and hamper the witnesses.
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