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Judgement

1. This is a plaintiff''s appeal arising out of a suit for recovery of a sum of money
on a cause of action which is alleged to have arisen on 13th October 1929. The
suit was instituted on 23rd February 1932 against the defendants who are
alleged to be the proprietors of a firm Madho Ram Rajendra Prasad, carrying on
business at Calcutta. Before the suit had been filed, this firm had been
adjudicated insolvent by the Calcutta High Court on 17th April 1929; but before
the institution of the suit, no leave for commencing this proceeding was obtained
by the plain, tiff. The Court below on 2nd December 1932 dismissed the suit
holding that for want of leave the suit was not maintainable. During the
pendency of the appeal in this Court, it now appears that the adjudication of
insolvency was annulled by the Calcutta High Court on 14th February 1933 on
the ground that the insolvent had not applied for discharge within a certain time.
The annulment was not of the entire proceedings from the outset. The question
for consideration is whether there was a fatal defect in the suit. The contention
urged on behalf of the plaintiff-appellant is that the defect of want of leave as
required by Section 17, Presidency Towns Insolvency Act, can be cured by a
leave subsequently taken. It is therefore urged that inasmuch as the insolvency
has been annulled and it is no longer necessary to obtain leave, the defect has
been cured automatically. The learned advocate for the appellant has relied on
several cases of the Bombay and Madras High Courts where it has been held that
the Courts have power to stay proceedings even where the suit was ''filed after
the adjudication. But in some of these cases it is not clear whether on the date
when the order was passed limitation had or had not expired; nor is it Clear that
the question whether the suit was not maintainable was expressly raised or
decided.
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2. Again, reliance has been placed on a number of English cases where Courts
have ordered stay of proceedings after an adjudication order. But there too there
was no clear decision as to whether the suit itself was maintainable without any
leave. The case strongly relied on by Mr. Pathak is In re Wanzer, Ltd. (1891) 1
Ch. 305. In that case there was no question of limitation involved, as the suit
had been brought promptly. Further more, it was the landlord who was suing for
rent, and the learned Judge held that he was somewhat in the position of a
secured creditor. On the other hand, there are three cases where it has been
definitely held that a leave obtained subsequently would cure the defect see Firm
Panna Lal-Tassaduq hussain v. Firm Hira Nand-Jiwan AIR 1928 Lah. 28;
Ponnusami Chettiar Vs. Kaliaperumal Naicker, and Maya Ookeda Vs. Kuverji
Kurpal, It seems to us that it is necessary to examine the provisions of the
Presidency Towns Insolvency Act itself. Section 17 is very specific and lays down
that after the making of an order of adjudication:

No creditor to whom the insolvent is indebted, in respect of any debt proveable
in insolvency shall, during the pendency of the insolvency proceeding, have any
remedy against the property of the insolvent in respect of the debt or shall
commence any suit or other legal proceeding, except with the eave of the Court
and on such terms as the Court may impose.

3. The section as it stands prevents even the commencement of a suit or
proceeding when the leave of the insolvency Court has not been obtained. Prima
facie it implies that if a suit has been commenced in contravention of the
provisions of the section, then it should not be maintainable because the
requirement of the section has not been complied with. Even if leave is obtained
subsequently, it would not be sufficient to cure the initial defect, namely that the
suit was commenced without such leave. Of course, if limitation has not expired
and leave is obtained subsequently, then the suit may be allowed to be continued
inasmuch as it may be considered to have been commenced on the date on
which leave was granted. In People''s Industrial Bank, Ltd. Vs. Ram Chander
Shukul and Others, , a Bench of this Court, of which one of us was a member,
had to consider the applicability of Section 171, Companies Act which had a
similar language. In that case limitation had not expired and leave was obtained
after the commencement of the proceeding. The Bench accordingly held that the
defect was cured and that the suit should be considered to be continued properly.
That case is no authority for the proposition that even if limitation had expired
and leave was obtained subsequently, it would have retrospective effect so as to
get over the defect caused by the language of Section 17. It is contended on
behalf of the appellant that the provisions of Section 18 show that the suit filed
without the leave of the Court is not fatally defective, and it is contended that
Courts have been given power under Sub-section (3) of that section either to
stay the proceedings or to allow them to continue on such terms as they may
think just. It would follow therefore that in spite of the fact that a suit has been
filed without the leave of the Court, the Court has power to allow the suit to
continue on any terms that it may consider just. In a case arising under the

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/firm-sarju-prasad-bhagwati-prasad-… Page 2 of 4



Provincial Insolvency Act, where the marginal note to Section 29 is "Stay of
pending proceeding," but the language of Section 29 is identical with that in Sub-
section 3 of Section 18, the Lahore High Court has held that Section 29 applies
to proceedings which are pending at the time of the adjudication and not to
proceedings which are started thereafter see Firm Panna Lal-Tassaduq Hussain v.
Firm Hira Nand-Jiwan Ram AIR 1928 Lah. 28. The marginal heading of Section
18, Presidency Towns Insolvency Act is merely "Stay of proceeding"; but
apparently the intention is the same under both the Acts. If Section 18 were
interpreted as being applicable to proceedings which are pending at the time of
the adjudication, then there would be no anomaly or conflict between Section 17
and Section 18; otherwise the result would be that the insolvency Court may u/s
17 grant leave for the continuance of a suit on certain terms, while the Court in
which the suit is pending may u/s 18(3) either stay the proceeding altogether or
allow it to be continued on some other terms. Such a conflict would create an
anomaly, which could not have been contemplated by the Legislature. On the
other hand, if Section 17 applies to proceedings started after the adjudication,
whereas Section 18 applies to proceedings which are already pending at the
time, then there can be no conflict between the two sections.

4. u/s 18(1), Presidency Towns Insolvency Act the insolvency Court can order
stay of any suit pending before any Judge of that Court or in any other Court
subject to the superintendence of that Court. The latter Court would of course be
bound by the order passed by the superior Court and would not be authorized to
pass an order under Sub-section 3 contrary to any such order. Similarly under
the Provincial Insolvency Act there would be no difficulty because u/s 28(2), the
insolvency Court would grant leave on any terms it may impose for the
institution of new suits, whereas u/s 29 the Court in which a suit already
instituted is pending may either stay the proceedings or allow it to continue on
such terms as it may impose. This interpretation, therefore, would avoid any
conflict and therefore seems to be the proper interpretation to be put on these
two sections.

5. There is no authority of this Court either way, and we are therefore free to put
any interpretation on these two sections which we consider proper and fair. We
accordingly hold that u/s 17 creditors are prevented from commencing any suit
or legal proceeding against their debtor after an order of adjudication has ?been
made; and that during the pendency of the insolvency proceedings they have no
remedy whatsoever against the property of the insolvent in respect of the debt,
except approaching the insolvency Court and getting themselves declared as
scheduled creditors. If any suit or proceeding is commenced without such leave,
then such suit or proceeding is altogether Void, and leave obtained subsequently
would not cure the defect where leave is granted after the period of limitation
has expired. We, therefore, hold that Section 18 would be appilcable to cases
where the suit or proceeding is already pending, and the ease therefore does not
come under the prohibition contained in Section 17. Applying these principles to
the facts of the case before us, we find that the suit was filed without the leave
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of the insolvency Court and was therefore bad under the provisions of Section
17. Leave was not obtained until the period of limitation had expired. The suit,
therefore, is not maintainable and cannot be decreed. It is true that the
adjudication appears to have been annulled subsequently, after which it may not
now be necessary for the creditor to obtain any leave for instituting a suit; but
we cannot treat this present suit as a fresh suit instituted on the date when the
annulment order was passed. The remedy, if any, of the plaintiff is to file a fresh
suit and then possibly claim the benefit of Section 14, Limitation Act on account
of the pendency of the present litigation, which fails for want of leave of the
insolvency Court. We accordingly dismiss the appeal with costs.
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