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Final Decision : Dismissed

Judgement

Vikramaditya Prasad, J.—Heard both the sides.

2. The petitioner has filed this Criminal Miscellaneous petition for quashing the
order dated 4-8-2000 passed by the learned Sub-Divisional Judicial Magistrate,
Jamshedpur, whereby he has taken the cognizance under Sections 498A, 323 of
the Indian Penal Code and Section 3/4 of the Dowry Prohibition Act, in C/1 Case
No. 569 of 2000.

3. The complainant opposite party No. 2 herein was married with the petitioner
accused No. 1, Frank Henary and accused No. 2 is the mother-in-law.

4. It transpires on perusal of Annexure that the trial is in progress. The
examination in chief before framing of charge has taken place and the prayer for
discharge of the petitioner is pending. The petitioner assailed the order taking
cognizance on the ground that the marriage of the complainant with the
petitioner her husband was solemnized without her will and, therefore, from the
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very beginning the relationship of husband and wife became tense.
Consequently, the complainant filed this motivated complaint before the Court of
the learned Chief Judicial Magistrate, Jamshedpur, which was registered as C/1
Case No. 569 of 2000. He insists that the learned Court below at time of taking
cognizance did not take into consideration this aspect of the matter and took
cognizance, which according to him should have been considered by the Court
below.

5. Complaint petition, statement, of the complainant recorded on S.A. as also the
evidence of other witnesses, who were examined during the enquiry proceeding,
have been perused. The complaint petition discloses the case of torture for or in
connection of demand of Rs. 50,000/- for construction of First storied house and
also for one motorcycle but her father was not in a positition to fulfill their
demand because he was a retired company employee and, therefore, the
complainant was tortured. When she was pregnant at that time, measures were
taken by the husband for illegal termination of the pregnancy an many other
times she was assaulted too by the husband, brother-in-law. As it appears from
the statement on S. A. and the evidence if the witnesses that the mother-in-law,
who was in wheel chair, used to instigate the husband of the complainant for
such torture.

6. The learned counsel for the petitioner has pointed out that so far giving of
dowry is concerned, the complainant has said in her S.A. that dowry was given at
the time of marriage whereas the mother of the complainant has admitted that
at the time of marriage as per prevailing Christian Customs the ornaments and
other articles which were given were the Stri Dhan. Therefore, whatever was
given at the time of marriage was not the dowry rather that was the Stri Dhan of
her daughter. There was some cash, gold ornaments and furniture etc. having
been given at the time of marriage amounts to dowry or not, this can very well
be thrashed out at the time of trial.

7. So far the offence under Sections 498A, 323 of I.P.C. and 3/4 of the Dowry
Prohibition Act is concerned, from the above facts and circumstances of the case
a prima facie case under the aforesaid section is made out and I do not find any
reason to interfere with the order taking cognizance by the Magistrate and
accordingly I find no merit in the argument of the learned counsel for the
petitioner that the Court below should have considered the motive behind the
case. The scope of the enquiry u/s 202 of the Cr.P.C. is very limited and the
evidence cannot be weighed in the manner in which it is weighed during the
course of trial, when the motive and criminal intention has to be seen with
greater appreciation of evidence. This Cr.M.P. is dismissed at the stage of
admission itself.

8. The petitioner will be at liberty to raise all these questions at the time of
moving of his discharge petition which is pending in the Court below and the
Court below will pass a reasoned order without being prejudiced by this order
because this order has been passed against the order taking cognizance and
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nothing else.
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