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Judgement

T.S. Sivagnanam, J. - Heard Mr. K. Premkumar, learned counsel appearing for the
petitioner, Mr.R.Rajeswaran, learned Special Government Pleader appearing for
the respondents 1 and 2 and Mr.R.V.Babu, learned Standing Counsel appearing
for the third respondent, and with the consent of the learned counsel on either
side, the Writ Petition is taken up for final disposal.

2. The petitioner has filed this Writ Petition praying for issuance of a writ of
declaration to declare the entire land acquisition proceedings initiated by the first
respondent, acquiring the petitioner'"s land for a project of the Tamil Nadu
Housing Board as null and void and to consequently direct the second
respondent/ District Revenue Officer, Tiruppur to transfer the patta in his favour
in respect of the land in question.

3. The undisputed facts are that the first respondent issued a Notice under
section 4(1) of the Land Acquisition Act, 1894 (hereinafter referred to as '"1894
Act''), by Notification dated 11.08.1982 in respect of the lands owned by the
grand father of the petitioner. A declaration under section 6 of 1894 Act was
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published in the Gazettee on 10.07.1985. Upon demise of the petitioner's grand
father, the petitioner''s father became entitled to the property and after the
demise of the petitioner's father, the legal heirs have filed a Writ Petition in
W.P.N0.8583 of 1985, challenging the declaration issued under section 6 of 1894
Act. The said Writ Petition was disposed of by this Court by directing the
petitioners therein to approach the Government and seek exemption from the
land acquisition proceedings on the ground that exemption has been granted to
several similarly placed persons. On such Application being made, the first
respondent by an order dated 08.05.2000 rejected the request, which was
challenged by the petitioners" mother by filing a Writ Petition in W.P.N0.11494 of
2010, which was allowed by an order dated 03.08.2010 and the matter was
remitted to the Government for fresh consideration under section 48 of the 1894
Act. Since the said order was not complied, the petitioner filed a Contempt
Petition and on receipt of notice of contempt, the first respondent passed an
order dated 03.10.2011, rejecting the request made by the petitioner for
exclusion of the lands from acquisition proceedings. Aggrieved over the same,
the petitioner herein filed a writ Petition in W.P.N0.28905 of 2011, which was
allowed by an order dated 17.07.2012, directing the first respondent to take a
fresh decision on the representation dated 28.08.2010, taking note of the
observations made in the order. The said order passed in the Writ Petition dated
17.07.2012, was challenged by the respondents by preferring a Writ Appeal in
W.A.No.723 of 2013. The said Writ Appeal was dismissed by an order dated
18.07.2014, on the ground that an order has been passed by the first
respondent dated 15.11.2012, which can be challenged by the petitioner. With
these facts, the petitioner has now filed this Writ Petition, wherein the first
ground raised by the petitioner is by placing reliance on the decision of the
Hon'"ble Supreme Court in the case of Pune Municipal Corporation and Another v.
Harakchand Misirimal Solanki and Others [2014 (1) CTC 755], on the ground that
the acquisition proceedings are lapsed in terms of section 24(2) of the Right to
Fair Compensation and Transparency in Land Acquisition Rehabilitation and
Resettlement Act, 2013 (Act 30 of 2013).

4. The learned counsel for the petitioner after elaborately referring to the factual
scenario, relied upon the decision of the Hon'"ble Supreme Court and submitted
that in the instant case, neither the petitioner has been dispossessed from the
land in question nor compensation has been paid, therefore, the land acquisition
proceedings are deemed to have been lapsed. It is further submitted that after
the notice was issued in the Writ Petition, the respondents have sent a
communication to the petitioner, calling upon him to come and receive the
compensation. Therefore, it is submitted that on both grounds, the acquisition
proceedings are deemed to have been lapsed.

5. It is further submitted that the second respondent herein had filed a counter
affidavit in W.P.N0.28905 of 2011, which Writ Petition was filed by the petitioner
challenging the rejection of the request to exclude the lands from acquisition
proceedings dated 03.10.2011. In paragraph No.7 of the counter affidavit, the
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second respondent has clearly admitted that the petitioner's father refused to
receive the compensation amount and he had not handed over he possession of
the land. Therefore, it is admitted that the landowner has refused to receive the
compensation and the L.A.O.P. filed by the Land Acquisition Officer was
dismissed for default possession was not taken over.

6. This submission is sufficient to hold that the petitioner is entitled to the
protection under section 24(2) of Act 30 of 2013. The law on the subject has
been considered in a recent decision of the Hon''ble Division Bench of this Court
in the case of The Tamil Nadu Housing Board and another v. iGate Global
Solutions Limited [2016 (2) MLJ 385], wherein the Hon'"ble Division Bench after
considering the entire law on the issue culled out the ratio decidendi in all those
cases and it would be beneficial to refer to paragraph Nos. 60, 61 and 62:

"60. The ratio deducible from the afore stated judicial pronouncements is that for
taking over of possession of the land under Section 16 of the Old Act, 1894, the
revenue authorities must establish by producing some evidence, i.e., either
preparation of panchanama in the presence of the witnesses or some other
documents. The transfer certificates subsequently prepared by the revenue
authorities for delivering possession of the land in question to the Housing Board
in absence of a witness or land owner, will not be sufficient to establish that
possession of the lands was taken over from the land owners. In the case on
hand, it is strongly pleaded by the learned counsel appearing for the private
respondents that the land owners or their successors are continuing in
possession till date. Thus, it is held that the possession of the lands in question
were not taken over after passing of the Award."

61. On plain reading of the provisions of Section 24(2) of the Act, 2013, which is
non-obstante clause, it is evident that in all cases, where an Award under Section
11 of the Old Act, 1894 has been made five years or more prior to the
commencement of the Act, 2013, there is no period prescribed for taking over
physical possession of the land or payment of compensation. Indisputably, in all
the cases, the Award under Section 11 of the Old Act, 1894 was passed much
more than five years before the commencement of the Act, 2013. As afore
stated, compensation was paid, excepting in W.A.Nos.164 and 329 of 2015. The
appellants have failed to produce any material to establish that possession of
land in question was taken over from the land owners or their successors in
accordance with the provisions of law, as afore stated. Purported transfer of the
land under transfer certificate from the State Government to the Housing Board
in absence of a witness or the land owner is of no significance. Thus, it cannot be
held that possession of the land has been taken over after passing of the Award.

62. In W.A.No0.329 of 2015, as per the pleadings of the Housing Board,
compensation amount of RS. 300.15 was kept under the work deposit on 9th
April, 1983, which could not be made over to the land owner. Except the bald
statement that the physical possession of the land in question was taken over by
the land acquisition officer on 13th December, 1984, no material has been
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produced to establish the factum of taking over of possession. Likewise, in
W.A.No.164 of 2015, no material has been produced to establish the factum of
taking over possession of the land. Thus these appeals stand on the same
footing. In the cases on hand, even transfer certificate delivering the land from
the State Government to the Housing Board has not been produced."

7. The third respondent though has not filed a counter affidavit, written
instructions given by the Executive Engineer of the Erode Housing Unit, has been
placed before this Court for consideration, wherein in paragraph No.15, it has
been stated that the compensation amount of RS. 1,92,042/-, was deposited in
the Personal Deposit Account with the competent authority. This is sufficient to
hold that the compensation has not been paid to the petitioner. That apart, the
Revenue Divisional Officer even in the earlier Writ Petition, clearly stated that
possession was not taken over. Thus, the petitioner has satisfied both the
conditions which have been stipulated under section 24(2) of Act 30 of 2013.
Though satisfaction of one of the conditions is sufficient to hold that the land
acquisition proceedings are lapsed.

8. The learned counsel for the petitioner relied upon the recent decision of the
Hon'"ble Supreme Court in the case of Ratttan Singh v. Union of India And Anr.
[2016-1-L.W.881], wherein the Hon'"ble Supreme Court after taking into
consideration of the earlier decisions held that the deposit of the amount of
compensation in the State Revenue account is of no avail and the liability of the
State to pay interest subsists till the amount has not been deposited in Court.
Further, it was held that whether possession was taken by the respondent need
not be dilated upon, since the acquisition is deemed to have lapsed on account of
non payment. This decision also squarely supports the case of the petitioner.

9. One more interesting aspect which has to be taken note of is that the
Government as early as in the year 1988, has excluded an extent of 43.39.5
Hectares of land comprised in various survey numbers were acquired for the
same Scheme. In fact the petitioner approached this Court earlier requesting for
similar benefits and for the reasons best known, the same was denied to the
petitioner. Thus, the action of the first respondent was prima facie discriminatory.

10. Be that as it may, in the present proceedings, the petitioner having satisfied
the requirements under section 24(2) of Act 30 of 2013, is entitled to succeed.

11. In the result, the Writ Petition is allowed and as the provisions of section
24(2) of Act 30 of 2013 would be attracted, the entire land acquisition
proceedings shall stand lapsed. No costs.
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