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Judgement

Assailing the action of the Respondents in treating B.Tech qualification as valid
and holders eligible for appointment to the post of Lower Divisional Clerk (for
short, 'LDC') in the Lower Divisional

Clerk Examination-2013, following the recruitment process initiated vide
advertisement dated 26th July, 2013; the petitioner has instituted the present
writ application praying for the following relief(s):

(i) To issue an appropriate writ / order / direction declaring the decision taken by
Rajasthan Public Service Commission, which has been dilated under the letter
dated 9.1.2018, to treat qualification of

B.Tech as valid one or holders of B. Tech qualification as eligible for the post of
Lower Divisional Clerk in Lower Divisional Clerk Examination, 2013 under the
recruitment exercise initiated vide

advertisement dated 26.07.2013, as null and void and contrary to law.

(ii) To issue an appropriate writ / order / direction tothe Commission to revise
the result of Lower Divisional Clerk Examination, 2013 by excluding candidates
who have been treated as eligible for the

post of Lower Divisional Clerk on the strength of B.Tech qualification.
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(iii) To issue an appropriate writ / order / directionto revise the result of Lower
Divisional Clerk Examination, 2013 by excluding the candidates who had given
the incorrect / false / wrong or incomplete

information qua their qualification in their online application forms or qua any
other information which was supposed to be given in the online application forms
and consequently issue appropriate

direction to the Respondents to annual their appointment/posting order.

(iv) Consequently, issue an appropriate writ / order /direction directing the
Respondents to appointment the petitioner as Lower Divisional Clerk with all
consequential benefits.

(v) Any other order which Court deem fit and properin facts and circumstances of
case may also be passed in favour of the petitioner.

(vi) Award cost of petition.

2. Briefly, the essential skeletal material facts are that the Rajasthan Public
Service Commission (for short, 'RPSC'), invited applications from eligible
candidates for appointment to the post of Clerk Gr-

II, for the office of Rajasthan Public Service Commission and filling up 7538 posts
of Clerk Gr.-II, in Subordinate Offices in the State of Rajasthan, vide
advertisement dated 26th July, 2013, under the

Rajasthan Sub-ordinate Offices Ministerial Service Rules, 1999 (for short, 'the
Rules of 1999'). It is pleaded case of the petitioner that the advertisement
(supra), specifically detailed out the essential

educational qualifications and the participating candidates were required to be in
possession of while applying for consideration of their candidature for
appointment to the post of Lower Divisional Clerk.

The petitioner satisfies the educational as well as technical qualifications required
for he holds a certificate of Rajasthan State Certificate Course in Information
Technology (for short, 'RS-CIT'), issued

by the Rajasthan Knowledge Corporation Limited.

3. Mr. Sunil Samdaria, learned counsel for the petitioner insistingly aruged that a
bare perusal of the advertisement would demonstrate that it includes holders of
various qualification(s), as eligible for the

post of Lower Divisional Clerk. The qualification of B.Tech, is not among the
qualification(s) prescribed either under the advertisement or under the Rules of
1999. Yet, the respondent-RPSC took a

decision to treat B.Tech qualification as a valid qualification and the holder,
eligible for the post of Lower Divisional Clerk and have included them in the
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recruitment process. The information, aforesaid,

was furnished to the petitioner in response to an application filed by him under
Right To Information Act, 2005, vide communication dated 20th December, 2017.

4. Learned counsel would further submit that though the respondent-Commission
responded to the application made by the petitioner under Right To Information
Act, 2005, vide letter dated 9th January,

2018; however, it did not furnish complete information that was sought for by
the petitioner. However, it is an admitted fact that the Commission took a
decision on 21st November, 2017, to treat B.Tech

qualification as a valid qualification and the holder eligible for appointment to the
post of Lower Dvisional Clerk under the Clerk Grade-II Examination-2013.

5. Learned counsel further urged that though the respondent-RPSC did not
furnish any information as to number of candidates with B.Tech qualification, who
have been treated as eligible and included

in the select list of Lower Divisional Clerk; however, the petitioner believes that
hundreds of such candidates, holding the qualification of B.Tech, have been
treated eligible; jeopardising the right of

other eligible candidates like the petitioner, who have been ousted of the select
list owing to illegal and invalid placement of ineligible candidates in the select list
with B.Tech qualification.

6. That apart, according to the learned counsel, a large number of candidates,
who furnished incorrect/incomplete and false information, at the time of filling up
of their application forms, have also been

included in the select list. In order to fortify the stand, illustration has been
furnished with reference to the some of the candidatess, namely; Shri Deepak
Kumar Sharma, who filled his application form

on 26th September, 2013, stating to be in possession of RS-CIT qualification,
whereas the Certificate was issued on 21st April, 2014. Yet, he was declared
eligible/qualified and selected. Similarly,

another participating candidate, Shri Ajay Ranwa, who submitted his application
for on 14th September, 2013, with the statement of RS-CIT qualification/
Certificate acquired from Kota University,

while the Certificate was, in fact, issued on 6th June, 2017, yet he has been
declared eligible/qualified and selected by the respondentCommission. Similar is
stated to be a case of Shri Pankaj Kumar

and Shri Babulal Kumawat. However, there may be many more but the petitioner
is not aware for complete information not furnished to him. According to the
learned counsel, treating such candidates
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as eligible is also contrary to a special note (3)(i), which in no uncertain terms
contemplated that all required information was to be furnished in the online
application form, by the participating

candidates;A A andA A inA A theA A eventA A ofA A any false/incorrect/
incomplete information furnished; his/her application form shall be cancelled and
would not be allowed admission to the

examination in the recruitment process involved herein. Thus, inclusion of
participating candidates with B.Tech qualification as eligible for appointment to
the post of Lower Divisional Clerk and

entertaining the application forms of those participating candidates who
furnished incorrect /false /incomplete information in the application forms; is bad
in the eye of law.

7. Referring to the advertisement and Rules of 1999, learned counsel further
pointed out that neither under the Rules nor under the advertisement, the
qualification of B.Tech has been incorporated as a

valid qualification so as to confer eligibility on the candidates who are in
possession thereof. Hence, the action of the respondents is without jurisdiction.

8. Further, the recruitment process involved herein was initiated vide
advertisement dated 26th July, 2013. Result was declared on 31st March, 2017,
which was revised on 27th July, 2017, whereas the

respondent-RPSC, admittedly, took a decision on 21st November, 2017, to treat
B.Tech qualification as a valid qualification for the post of Lower Divisional Clerk,
under the recruitment process

involved herein. Hence, the decision taken by the respondentCommission,
conferring eligibility on the candidates with B.Tech qualification, after conclusion
of recruitment process; is bad in the eye of

law and contrary to the Rules of 1999, for such a qualification is not a prescribed
qualification for appointment to the post of Lower Divisional Clerk. The action of
the respondent-RPSC, therefore, is

without jurisdiction on that Count as well.

9. Further, the specific pleadings, to the stand aforesaid, under paragraph 2, 3
and 4 of the writ application, have not been specifically denied by the respondent-
RPSC, but for a statement that 'the

grounds pleaded beingA mere repetition, hence, needs no reply".

10. It is further pointed out that the State-respondent in their counter affidavit,
has specically stated that the qualification of Computer B.Tech, has been
introduced by RPSC, and not by the State-
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respondent. Therefore, the matter calls for interference. For the action of the
respondents cannot be sustained, while introducing a qualification not
contemplated under the Rules and that too after

declaration of the result. In order to fortify his stand reliance has been placed on
the opinion of the Apex Court of the land in the case of Prakash Chand Meena &
Ors. Vs. State of Rajasthan and Ors.:

2015 (8) SCC 484, State of Uttar Pradesh Vs. Vijay Kumar Mishra: (2017) 11
SCC 521 and opinion of a Division Bench of this Court in this case in a batch of
writ applications lead case being DBCSA

No.1657/2017: Babulal Kumawat and Ors. Vs. State of Rajasthan and Ors,,
decided on 3rd November, 2017.

11. In response to the notice on writ application, the Staterespondent so also the
respondent-RPSC, have filed their counter affidavits, separately; resisting the
claim of the petitioner while supporting the

stand of the respondent-RPSC for inclusion of candidates with B.Tech
qualification, is only a clarification. Further, the object of the selection is to select
the most suitable, having regard to the nature of

duties attached to the post of Lower Divisional Clerk Gr.-II, in the backdrop of
rapid computerization in all the fields of governmental functioning.

12. Mr. R.N. Mathur, learned senior counsel with Mr. Prateek Mathur, Advocate,
appearing on behalf of the selected candidate(s) with B.Tech qualification,
supporing the action of the respondents in

treating the participating candidates as eligible with B.Tech qualification and their
inclusion in the select list and Mr. M.F. Baig, learned counsel appearing on behalf
of the respondent-RPSC; argued that

there is no element of any illegality in the action of respondents. It is further
contended that the respondent-Commission, made not mistake in accepting the
decision dated 21st November, 2017, made by

the Committee, constituted for the purpose i.e. to examine the issue of computer
qualification of B.Tech as valid and participating candidates eligble.

13. It is further contended that with reference to the recruitment process
involved herein the Committee was specifically constituted to examine the issue
of eligibility of participating candidates with

B.Tech qualification. The Committee in its report dated 21st November, 2017,
after due deliberations accepted the participating candidates with B.Tech
qualification, as eligible. It is further urged that

the decision arrived at, by the Committee constituted, is in consonance with the
Recruitment Rules so also the advertisement dated 26th July, 2013.
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14. Mr. M.F. Baig, learned counsel for the respondent-RPSC, made a specific
reference to the report of the Committee, which has been placed on record as
Annexure-R/2 dated 21st November, 2017,

detailing out the reasons and previous practice so also the reasons recorded
while concluding to treat the qualification of B.Tech computer as a valid
qualification in the recruitment process involved

herein.

15. Mr. Vigyan Shah, learned counsel, also appearing on behalf of the successful/
selected candidates, contended that a glance of Rules of 1970/1999 and
advertisement dated 26th July, 2013, would

reveal that the educational qualifications for the participating candidates have
been detailed out under caption ""A"" and ""B"".A Under caption ""A"", the
qualification is Senior Secondary from a recognized

Board or its equivalent examination AND under caption ""B"" contemplation is for
""O"" or Higher level Certificate Course conducted by DOEACC under control of
the Department of Electronics,

Government of India, Or Computer operator & Programming Assistant (COPA)/
Data Preparation and Computer Software (DPCS) certificate organised under
National/State Council of Vocational

Training Scheme or Diploma in Computer Science/Computer Applications from a
University established by law in India or from an institution recognised by the
Government. Or Diploma in Computer

Science & Engineering from a polytechnic institution recognised by the
Government. Or Rajasthan State Certificate Course in Information Technology
(RS-CIT), conducted by Verdhaman Mahaveer

Open University, Kota under control of Rajasthan Knowledge Corporation Limited.

16. According to the learned counsel, the very contemplation under Caption
""B"", which contemplates ""O"" or Higher level Certificate Course conducted by
DOECC under the control of Department of

Electronics, Government of India; would reflect that while ""O"" Level Certificate
is minimum and the higher would also confer eligibility. Similarly, diploma in
Computer Science applications from a

University established by law in India; further contemplates that the qualification
of B.Tech is a valid qualification; which has been included in the terms and
conditions of the advertisement so also

under the Recruitment Rules.

17. Referring to the various opinions of the Apex Court of the land, learned
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counsel impressed upon this Court that if a person has acquired higher
qualification(s), in the same faculty, such qualification

would certainly presuppose the acquisition of the lower qualification(s) prescribed
for the post. Moreover, an employer cannot be deprived of recruiting a person,
who otherwise meets the requisite

criteria of qualifications and is in possession of higher qualification(s).

Hence, restricting the appointment to candidates having studied only the
minimum lower qualifications will not be encouraging in the ever changing
dianamics in the field of Information Technology,

which has now acquired indispensable application in day to day governmental
functioning as well, including the area for which recruitment process involved
herein, was initiated.

18. Referring to communication dated 30th May, 2013, which was specifically
taken note of a Division Bench of this Court by adjudicating upon somewhat
identical controversy in the case of Pinal

Singh Ranawat (Miss) Vs. State of Rajasthan & Ors.: DBCWP No. 2781/2014,
decided on 1st August, 2016; learned counsel would submit that the qualification
of B.Tech has been recognized as a

valid qualification for appointment to the post of Clerk Gr.-II in the recruitment
process involved herein for which an advertisement was issued on 26th July,
2013, after communication/letter dated 30th

May, 2017. In order to buttress the stand of the participating candidates with
B.Tech qualification, is eligible; reliance is placed on the opinion of the Apex
Court of the land in the case of Jyoti K.K. and

Ors. Vs. Kerala Public Service Commission and Ors.: (2010) 15 SCC 596, Mohd.
Riazul Usman Gani & Ors. Vs. District & Sessions Judge, Nagpur and ors.: (2000)
2 SCC 606, Parvaiz Ahmad Parry

Vs. State of Jammu and Kashmir and Ors.: 2016 (1) SCT 163 (SC), State of
Uttrakhand and Ors. Vs. Deep Chandra Tewari and Anr.: (2013) 15 SCC 557.
Reference has also been made the opinion

of another Division Bench of this Court in the case of Shivom Gupta Vs. State of
Rajasthan and Anr.: DBSAW No0.1177/2016, decided on 3rd May, 2017, endorsing
the view in the case of Pinal Singh

Ranawat (Miss) (supra). Reliance is also placed on the opinion of a Coordinate
Bench of this Court in the case of Jeetesh Gupta Vs. Rajasthan State Road
Transport Corporation and Ors.: SBCWP

No.13356/2016, decided on 20th December, 2016, which according to the
learned counsel for the petitioner was also further subjected to an intra-court
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appeal unsuccessfully and Special Leave to

Appeal (C) No(s). 10124/2017:Rajasthan State Road Transport Corporation and
Ors. Vs. Jeetesh Gupta, declined by the Apex Court of the land vide order dated
19th A January, 2018.

19. Mr. Ram Pratap Saini, appearing in the connected writ application
No0.8610/2018, while endorsing the view of the counsel for the respondents so
also of the participating candidates with B.Tech

qualification, as a valid qualification, for the recruitment to the post Clerk-Grade-
II, involved herein; asserted that while the petitioner is qualified in terms of the
recruitment rules and advertisement, with

RS-CIT, has been deprived of appointment, inspite of being successful, only in
view of the interim order dated 22nd February, 2018, made by this Court,
restraining the respondents from issuing any

appointment orders.

20. I have heard the learned counsel for the parties and with their assistance
perused the materials available on record so also gave my thoughtful
consideration to the rival submissions at Bar.

21. Indisputably, the advertisement inviting application form from eligible
candidates for appointment to the post of LDC while advertisement dated 26th
July, 2013, contemplated educational

qualifications, which read thus:

a??1. 'kS{kf.kd ;ksX;rk

A. Senior Secondary from a recognized Board or its equivalent examination
AND

B.""O"" or Higher level Certificate Course conducted by DOEACC under control of
the Department of Electronics, Government of India.

Or

Computer operator & Programming Assistant (COPA)/Data Preparation and
Computer Software (DPCS) certificate organised under

National/State Council of Vocational Training
Scheme

Or

Diploma in Computer Science/Computer

Applications from a University established by law in India of from an institution
recognised by the Government.
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Or

Diploma in Computer Science & Engineering from a polytechnic institution
recognised by the Government.

Or

Rajasthan State Certificate Course in Information Technology (RS-CIT) conducted
by Verdhaman Mahaveer Open University, Kota under control of Rajasthan
Knowledge

Corporation Limited.

2. vfuok;Z ;ksX;rk%& Working knowledge of Hindi written in Devnagri Script and
knowledge of Rajasthani Culture.

22. A glance of qualifications incoporated under the rules and advertisement, as
extracted hereinabove, would reflect that the participating candidate is required
to possess the qualification of Senior

Secondary from recognized Board or its equivalent examination. The dispute is
only with reference; to the qualification(s) under caption ""B"" which specifically
contemplates ""O"" or higher level

certificate course conducted by DOAECC under the control of the Department of
Electronics, Government of India. In alternative diploma in computer science/
computer application from a University

established by law in India or from an institution recognized by the Government;
has also been included as a valid educational qualification.

23. Taking note of the B.Tech (IT), and other analogous/equivalent qualifications
in the field of Information Technology, the full commission, constituted a
Committee of three members to deliberate on

the issue and submit its report. The Committee vide its report dated 21st
November, 2017, on due deliberations and after a detailed consideration on the
issue, submitted its report, accepting B.Tech

computer as a valid qualification for consideration of candidature of the
participating candidates, in the recuitment process involved. At this juncture, it
will be gainful to take note of the text of the

contents of the report submitted by the Committee after due deliberation, placed
on record as Annexure R/2, which reads thus:

jktLFkku yksd Isok vk;ksx] vtesj

IEi.kwZ vk;ksx dh cSBd fnukad 15-11-2017 A%9@2017A%> esa ,tsaMk fcUnw
la[;k 1 esa fy, x, fu.kZ; dh vuqgikyuk esa xfBr Ifefr dh fjiksVZ IEiw.kZ vk;ksx dh
cSBd fnukad 15-11-2017
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Av49@2017A%2A esa ,tsaMk fcUnw la[;k 1 esa fy, x, fu.kZ; dh vugikyuk esa
dk;kZy; vkns'k 17-11-17 ds vugA?e esa Ifefr dh c¢SBd fnukad 20-11-17 dks
vk;ksftr dh xbZA izdj.k esa Ifefr }kjk xgurk Is

fopkj foe'kZ fd;k x; kA

o""kz 2011 ,oa 0""kZ 2013 esa foKkfir fyfid xzsM&II in gsrq okafNr
'kS{kf.kd ;ksX;rk fuEu izdkj jgh gS%&

1- 'kS{kf.kd ;ksX;rk-
A. Senior Secondary from a recognized Board or its equivalent examination AND

B.""O"" or Higher level Certificate Course conducted by DOEACC under control of
the Department of Electronics, Government of India. Or Computer operator &
Programming Assistant (COPA)/Data

Preparation and Computer Software (DPCS) certificate organised under
National/State Council of Vocational Training Scheme
Or

Diploma in Computer Science/Computer Applications from a University
established by law in India of from an institution recognised by the Government.

Or

Diploma in Computer Science & Engineering from a polytechnic institution
recognised by the Government.

Or

Rajasthan State Certificate Course in Information Technology (RS-CIT) conducted
by Verdhaman Mahaveer Open University, Kota under control of Rajasthan
Knowledge Corporation Limited.

2. vfuok;Z ;ksX;rk%- Working knowledge of Hindi written in Devnagri Script and
knowledge of Rajasthani Culture.

mijksDRk dEi;wVj ;ksX;rkvksa Is ifjyf{kr gksrk gS fd vH;FkhZ dks mDr in gsrq
dEi;wvj dk O;kogkfjd Kku gksuk izrhr gksrk gSA mDRk in gsrq i Fkd Is dEI;wVj ij
fgUnh o vxzsath Vad.k xfr ,0a n{krk

ijh{kk Hkh vk;ksx Ykjk yh tkrh gSA

Ifefr dks mDr in gsrq fu/kkZfjr ;ksX;rk dh dEI;wVj ;ksX;rk ds fu/kkZj.k ds laca/k
esa fjiksVZ izLrgr dh tkuh gSA mDr in gsrq vH;fFkz;ksa dks I|hfu;j ISds.Mjh ds
vfrfjDr mijksDR 05 dEI;wvj

iksX;rkvksa esa led{k vFkok mPprj ;ksX;rk ekus tkus ds lanHkZ esa dksbZ
mYys[k foKkiu esa ugha gSA

IkekU; % fdlh Hkh in ds fy, fu;eksa U;wUre ;ksX;rk fu/kkZfjr gksrh gSA bl dkj.k
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U;wUre ;ksX;rk Is led{k@mPprj ;ksX;rk okysa vH;fFkZ;ksa dks fdlh in gsrq vik=
Bgjk;k tkuk U;k;ksfpr ugha gSA

blds vfrfjDr foKkfir ;ksX;rkvksa ds lanHkZ esa led{k@mPprj ;ksX;rkvksa dks
ekuk tkuk blfy, Hkh mfpr izrhr gksrk gS fd led{k@mPprj ;ksX;rkvksa esa
U;wUre ;ksX;rk dk lekos'k Lor% gh gksrk

gSA

vr% mDr in gsrq fu/kkZfir 3 ekg ds vkj-,I-lh-vkbZ-Vh- ds dkslZ ds
led{k@mPpLrj ;ksX;rk okysa VH;fFk;ksZ dks vik= fd;k tkuk Ifefr dh jk; esa
U;k;laxr izrhr ugha gksrk gSA

iwoZ esa fuEukafdr dkslsZt okysa vH;fFkZ;ksa dsk ik= ekuk x;k Fkk%& BCA,
MCA,

M.Sc.(I.T.), B.Sc.(I.T.), MBA(I.T.), PGDCA, O LEVEL B.E. Computer, B.Tech (I.T.),
DCA, N% ekg dk dEI;wVj fMIyksek] IfVZfQdsV bu dEI;wfVax DCA/ADCA, MSC
(CS), PGDIT,

BSc WITH MATHS, PHYSICS AND COMPUTER,

B.TECH, ADCA, DOAP, DCA/RS-CIT, us'kuy VsAaM IfvZfQdsV COE-INCOFMATION
TECHNOLOGY rduhdh f'k{kk] t;igj BSc (COMPUTER APPLICATION) rhu o""khZ;
dkslZ] ,d 0""khZ;

fMIyksek dEI;wVj ,Iyhds'ku] DOEACC lIsaVj p.MhxvfrfjDr vFkok mDr mYysf[kr
'kS{kf.kd ;ksX;rkvksa dsk ekuk x;k D;ksa fd vH;FkhZ }kjk foKkfir ;ksX;rkvksa
esa mYysf[kr dEI;wvj Kku dh mDr mPprj ;k led{k ;ksX;rkvksa dkslZ esaA Hkh
fdlh

Hkh 0""kZ ;k mYysf[kr vof/k ds nkSjku dEI;wVj fo""k; ds IkFk mikf/k yh gSA

o""kz 2011 dh mDr ijh{kk esa Hkh vk;ksx }kjk fu/kkZfjr ;ksX;rk ds
led{k@mPPKkLrj ;ksX;rk okys VvH;fFkZ;ksa dks vk;ksx }kjk ik= ekuk Xx;k gSA
pwafd iwoZ 0""kZ 2011 dhA ijh{kk esa led{k@mPpLrj

1 ksX;rk okys vH;fFkZ;ksa dks ik= ekuk x;k gS] vRk% U;kf;d fookn gksus dh
laHkkouk Is badkj ugha fd;k tk Idrk gSA vro% fyfid xzsM& II ijh{kk]2013 esa Hkh
led{k@mPpLrj ;ksX;rk dks ekuk tkuk

Ifefr dh jk; esa mfpr izrhr gksrk gSA

pwafd iwoZ 0""kZ 2011 esa mijksDR mYysf[kr dkslsZt dsk ekuk x;k Fkk] vr%
mlh vuqglkj 0""kZ 2013 esa Hkh foKkfir ;ksX;rk ds vfrfjDr ekU;rk izkIr laLFkku Is
mijksDRk dkslsZt fd, gq, vH;fFkZ;ksa

dks ik= ekuk tkuk Ifefr dh jk; esa leqfpr izrhr gksrk gSA

pwafd ch-bZ-@ch-Vsd- ds ikB~;A?eksa esa Hkh dEI;wVj fo""k; dk v/;;u djk;k
tkrk gS] vr% fdlh Hkh czkap esa ch-Vsd-@ch-bZ- ds mPpLrj ;ksX;rk/kkjh
vH;FkhZ dks Hkh ik= ekuk tkuk legfpr izrhr
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gksrk gSA

dEI;wVj f'k{kk dks clsa fofHkUu ladk; esa Lukrd@vf/kLukrd Lrj ij dEI;wVj dk ,d
iz'u i= ysdj mrh.kZ vH;fFkZ;ksa dks Hkh ik= ekuk tk Idrk gSA

24. In the case of Jyoti K.K. and Ors. (supra), the Apex Court of the land while
dealing with the issue of higher qualification and claim of the participating
candidates, for appointment, in no uncertain

terms observed that higher qualifications in the same faculty by a person, such
qualification can certainly be stated to presuppose the acquisition of lower
qualification prescribed for the post. Here, it

will be relevant to take note of the contents
paragraph 4, 5, 6 and 9, of the opinion aforesaid, which reads thus:

a??4. The Kerala Public Service Commission invited applications for selection to
the post of subengineers (electrical) in the Kerala State Electricity Board as per
the notification dated 21.6.1994. The

said notification provided that the qualifications for the post would be as follows:
1. SSLC or its equivalent 2. Technical qualifications -

(a) Diploma in electrical engineering of arecognised institution after 3 years
course of study.

Or

(b) A certificate in electrical engineering from anyone of the recognised technical
school's shown below with five years service under Kerala State Electricity Board.
(Not fully extracted as not

relevant)
Or

(c) MGTE/KGTE in electrical light and power(higher) with five years experience as
IT grade overseer (electrical) under the Board.

5. The appellants before us are holders of B.Tech. degree in electrical
engineering or bachelor's degree in electrical engineering.

On the basis that the appellants did not possess the necessary qualifications, the
commission held that they were not eligible for selection. In the writ petitions,
the same having been challenged, it was

contended that they possess higher qualifications and therefore non
consideration of their cases is not correct. They sought for a direction to the
commission to consider them as eligible candidates. It

was also pointed out that ever since the inception of the board, persons

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/gajendra-singh-appellanthash-state-... Page 12 of 21



possessing higher qualifications have been considered and appointed in terms of
Rule 13(1) of the Kerala State and Subordinate

Services Rules, 1956 and the board having accepted higher qualifications to be
applicable in all such cases could not exclude them in the present cases.

6. The commission contended before the HighCourt as is done before us now that
the graduates in engineering or persons possessing other qualifications, as held
by the appellants, that may not be taken

as higher qualifications, they are not equivalent qualifications prescribed for that
post and persons who possessed higher qualifications can only be taken note of,
in cases where they acquired such

higher qualifications after acquiring the prescribed qualifications. Rule 10 (a) (ii)
of part I of the rules was also adverted to contend that such of those higher
qualifications which presuppose the

acquisition of the lower qualifications prescribed for the post shall be sufficient
forth post. The qualifications, it was stated, possessed by the appellants do not
presuppose the acquisition of the

prescribed lower qualifications and, therefore, they were not eligible to be
considered.

9. It is no doubt true, as stated by the High Court that when a qualification has
been set out under the relevant rules, the same cannot be in any manner
whittled down and a different qualification cannot

be adopted. The High Court is also justified in stating that the higher qualification
must clearly indicate or presuppose the acquisition of the lower qualification
prescribed for that post in order to attract

that part of the rule to the effect that such of those higher qualifications which
presuppose the acquisition of the lower qualifications prescribed for the post shall
also be sufficient for the post.

If a person has acquired higher qualifications in the same faculty, such
qualification can certainly be stated to presuppose the acquisition of the lower
qualifications prescribed for the post. In this case it

may not be necessary to seek far. Under the relevant rules, for the post of
assistant engineer, degree in electrical engineering of Kerala University or other
equivalent qualification recognised or

equivalent thereto has been prescribed. For a higher post when a direct
recruitment has to be held, the qualification that has to be obtained, obviously
gives an indication that such qualification is

definitely higher qualification than what is prescribed for the lower post, nhamely,
the post of sub-engineer. In that view of the matter the qualification of degree in
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electrical engineering presupposes the

acquisition of the lower qualification of diploma in that subject prescribed for the
post, shall be considered to be sufficient for that post. In the event the
government is of the view that only diploma

holders should have applied to post of sub-engineers but not all those who
possess higher qualifications, either this rule should have excluded in respect of
candidates who possess higher qualifications or

the position should have been made clear that degree holder shall not be eligible
to apply for such post. When that position is not clear but on the other hand
rules do not disqualify per se the holders of

higher qualifications in the same faculty, it becomes clear that the rule could be
understood in an appropriate manner as stated above. In that view of the matter
the order of the High Court cannot be

sustained. In this case we are not concerned with the question whether all those
who possess such qualifications could have applied or not. When statutory rules
have been published and those rules are

applicable, it presupposes that everyone concerned with such appointments will
be aware of such rules or make himself aware of the rules before making
appropriate applications. The High Court,

therefore, is not justified in holding that recruitment of appellants would amount
to fraud on the public.

25. In the case of Mohd. Riazul Usman Gani & Ors. (supra), the Supreme Court
repelling the contention that candidate with higher qualification than prescribed,
in the matter of appointment, observed

that higher qualification cannot become a disadvantage to the candidate, holding
thus:

a??20. If an employee does not perform the duties attached to the post
disciplinary proceedings can certainly be taken against him. An employer cannot
throw up his hands in despair and devise a

method denying appointment to a person who otherwise meets the requisite
qualifications on the ground that if appointed, he would not perform his duties
Qualification prescribed is minimum. Higher

qualification cannot become a disadvantage to the candidate.a??

26. In the case of Deep Chandra Tewari and Anr. (supra), while dealing with the
matter of appointment on the post of Assistant Teachers by direct recruitment
with minimum qualification prescribed as

Bachelor Degree in any of the two prescribed subjects or L.T. Diploma and
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candidature rejected for the candidate possessing higher qualification; while
allowing an appeal of the State of Uttrakhand,

the Apex Court of the land detailed out the circumstances where the normal Rule
would be that candidate with higher education is deemed to fulfill the lower
qualification prescribed for the post, holding

thus:

a??10. We are conscious of the principle that when particular qualifications are
prescribed for a post, the candidature of a candidate possessing higher
qualification cannot be rejected on that basis. No

doubt, normal rule would be that candidate with higher qualification is deemed to
fulfill the lower qualification prescribed for a post. But that higher qualification
has to be in the same channel.

Further, this rule will be subject to an exception.

Where the prescription of a particular qualification is found to be relevant for
discharging the functions of that post and at the same time, the Government is
able to demonstrate that for want of said

qualification a candidate may not be suitable for the post, even if he possession
""better"" qualification but that ""better"" qualification has no relevance with the
functions attached with the post.a??

27. In the case of Pinal Singh Ranawat (Miss) (supra), a Division Bench of this
Court, while dealing with somewhat identical controversy in the backdrop of the
communication dated 30th May, 2013,

allowing the claim of the petitioner with a Degree in Computer Science, observed
thus:

a??As per the petitioner, she is having requisite qualification but the respondents
rejected her candidature erroneously. It is submitted that under the Rules of
1971, the educational eligibility prescribed

to be considered for appointment to the post of Computer, is that a??a Certificate
of RS-CIT course conducted by the Rajasthan Knowledge Corporation Limited or
any other certificate awarded by a

competent authority declared equivalent to the above certificate by the
Department of Information, Technology and Communication, Government of
Rajasthana?. The petitioner is having a qualification

higher than the prescribed one, therefore, no reason was available to reject her
candidature.

Per contra, as per the respondents, the qualification available with the petitioner
is not the qualification prescribed under the Rules, hence, her candidature was
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rightly rejected by the authority

competent. In rejoinder to the reply, the petitioner has placed on record a letter
dated 30.5.2013 issued by the competent authority of the Government of
Rajasthan declaring the certificate of RS-CIT

equivalent to the qualification of the degree/diploma issued by a university
established by law or an institution recognised by the - 3 - Government of
Rajasthan in the subjects ofA A ComputerA A

Science/Computer Application/Information Technology.

Though a sur-rejoinder was filed on behalf of the State of Rajasthan, but nothing
has been said about equivalence given under the letter dated 30.5.2013. The
letter aforesaid reads as under:-A

Dzekad %8& i-13 Ava1A"> vk;ks-@2013 t;iqj]

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
fnukad %& 30-05-2013

Ifpo]

jktLFkku yksd Isok vk;ksx] vtesj&302005

fo""k; %& lkaf[;dh vf/kdkjh ,0a ewY;kadu vf/kdkjh dh Ih/kh HkrhZ gsrq RKCL }
kjk iznRr RS-CIT izek.k i= ds lerqY; vFkok blls mPprj ikB;dzeksa dks ekU;rk iznku
djus ckcrA egksn;]

mijkDr fo""k; esa funsZ'kkuqlkj ys[k gS fd vk;kstuk foHkkx ds vUrxZr |kaf[;dh vf/
kdkjh ,oa ewY;kadu vf/kdkjh gsrq tkjh foKkiu la- 12@2011&12 fnukad
20-01-2012 ,0a foKkiu la- 1@2012&13 fnukad

05-06-2013 esa vafdr dEI;wVj laca/kh ;ksX;rk RKCL }kjk tkjhA RS-CIT izek.k i=
ds lerqY; fuEufyf[kr ikB~dzeksa dks jkT; ljdkj }kjk ekus tkus dk fu.kZ; fd;k x;k
gSA

1- bySDVAaksfuDI foHkkx] Hkkjr 1jdkj ds fu;a=.kk/khu Mhvksb,lhih A%NIELIT)A }
kjk lapkfyr vks ;k mPprj ysoy izek.ki= ikB~dzeA

2- O;kolkf;d izf'k{k.k Ldh dh jk""VAah; @jkT; ifj""kn~ds v/khu vk;ksftr
dEI; wVjvkWijsVj ,0a izksxzkfeax Igk;d Avad-vks-izks-lI-A%2 @ MkVK izijs'ku vkSj
dEI;wVj AvaMk-iz-1-lks-Av2 izek.ki=A

3- Hkkjr esa fof/k }kjk Lfkkfir fdlh@ fo'ofo/kky; Is ;k ljdkj }kjk ekU;rk izkIrfdlh

laLFkk Is dEI;wVj foKku @dEi;wVj ,Iyhds'ku@Ilwpuk izks/kksfxdh esa fMxzh@
fMIyksekA
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4- ljdkj Ykjk ekU;rk izkIr fdlh ikWyhVsfdzd IlaLFkk |Is dEI;wVj foKku
vksjbySDVAakfuDI@ Ipuk izkS/kksfxdh esa fMIyksekA

d'i;k rn~uqglkj nksuks inksa dh Ih/kh HkrhZ gsrq vko';d dk;Zokgh djus dk Je
djsaA

Hkonh;
,IMh@& mi 'kklu Ifpoa??

In light of the order dated 30.5.2013, we are of the view that the petitioner is
eligible to be considered for appointment to the post of Computer as per the
Rules of 1971 being having a degree in

Computer Science from a university established by law.

Accordingly, the writ petition is allowed. The petitioner is declared entitled to be
considered for appointment to the post of Computer under the Rajasthan
Statistical Subordinate Service Rules, 1971. The

respondents are directed to consider candidature of the petitioner for the
purpose of appointment to the post of Computer as a consequent to the process
of selection initiated under the

notification/advertisement dated 19.6.2013 and if she is otherwise eligible,
appointment be accorded to her with all consequential benefits except the actual
payment of salary and other running monetary

benefits.
No order to costs.a??

28. In the case of Shivom Gupta (supra), another Division Bench of this Court
endorsed the view in the case of Pinal Singh Ranawat (Miss) (supra), observing
that even SLP against the adjudication in

the case of Pinal Singh Ranawat (Miss) (supra), was declined.

29. In the case of Jeetesh Gupta (supra), while dealing with somewhat similar
controversy, a Coordinate Bench of this Court, observed thus:

a??22. If the requirement provided under the Rules is that a candidate who is
holding degree of graduation in Statistics, Economics, Mathematics, Commerce
or Science (Maths) with 'O' Level

certificate of Computers is eligible for the post of Computer, this court finds no
reason in holding that who is B.E. (Computer) ineligible for the post of Computer
and the view of this court is further

strengthen by the order Dt. 11.05.2016 passed by the coordinate Bench of this
court in the earlier round of litigation that no reasoning is coming forward in not
treating the degree of B.E. (Computer)
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which in the normal understanding inherently presupposes the fundamentals of
Mathematics and when the degree of Mathematics or Science with Maths is
treated to be a qualification, there is no

reasoning put forth for declining the degree of B.E.(Computer) ineligible but as
the coordinate Bench of this Court was reluctant to go ahead in directing the
respondentCorporation to consider the

petitioner for appointment and left for the respondents to revisit the matter &
pass a reasoned & speaking order regarding his eligibility and as usual no one in
the respondent-Corporation took

responsibility on his shoulders while re-visiting the matter in compliance of order
of the coordinate Bench Dt. 11.05.2016 what was earlier expressed by the
respondent-Corporation for cancellation of

his appointment vide order Dt. 20.03.2014 and stated by the respondent in their
counter affidavit, the same has been reiterated as verbatim by the respondent-
Corporation while rejecting his

representation submitted under the directions of the Court Dt. 11.05.2016 in
S.B. Civil Writ Petition No. 4219/2014 and rejected his representation vide order
Dt. 27.07.2016.

24. It is no doubt true that what should be the qualification for the post is
completely within the domain of the employer and unless the person affected
demonstrates with documentary evidence to

support that the qualification prescribed for the post in question has no nexus at
all or the qualification prescribed is wholly absurd, the question may be open for
this court to consider within the limited

scope of judicial review but in the given facts & circumstances, where the
requirement laid down by the recruiting authority that holder of Degree in the
subject Statistics, Economics, Mathematics,

Commerce or Science (Maths) with 'O' Level certificate is the benchmark, this
court finds no reason as to why a candidate like petitioner who is better qualified
and B.E.(Computer) is not meeting out

the eligibility requirement introduced after the amendment of 2013 and this is
something which is not acceptable to a man of ordinary prudence.

26. This court is not able to persuade as to why a person with higher qualification
of B.E.(Computer) is ineligible for the post of Computer vis-A -vis that of BCA but
as already observed it is the normal

practice the process which is initiated is so mechanical where everyone has to
rush to the court for redressal of his legitimate grievance which can easily be
ventilated at their own end and this is the
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reason, since no one in the present scenario is ready to take responsibility on his
shoulders, rejection of representation under directions of this court is imperative
and present is the instance where the

petitioner is running from pillar to post to satisfy that his qualification is higher in
comparison to what is expected for the post in question but no one is ready to
listen and the authorities have turned down

his request with deaf ears on the premise that the requirement for the post in
question lays down the holder of degree in the subject Statistics, Economics,
Mathematics, Commerce or Science (Maths)

with 'O' Level certificate and a person hold B.E.(Computer) may be above the
benchmark but not ready to take decision of holding higher qualifications than
desirable is eligible to participate in the

process of selection.

28. Consequently, the writ petition succeeds & is hereby allowed. The orders Dt.
23.03.2014 & 27.07.2016 are quashed & set aside and the respondent-
Corporation is directed to permit the petitioner to

join on the post of Computer pursuant to order of appointment Dt. 14.02.2014
and as he has not worked for the intervening period, he will be entitled for
notional fixation of pay and not the actual salary

for the intervening period for which he has not discharged his duties. Necessary
compliance be made by the respondent-Corporation within four weeks. No
costs.a??

30. It is informed by Mr. Vigyan Shah, counsel appearing on behalf of the
selected candidates that an intra-court appeal against the opinion of the learned
Single Judge, in the case of Jeetesh Gupta

(supra), was also declined by the Division Bench vide order dated 20th February,
2017; DBCSA No0.204/2017, confirming the opinion of the learned Single Judge.
Further, Special Leave to Appeal (C)

No(s). 10124/2017:Rajasthan State Road Transport Corporation & Anr. Vs.
Jeetesh Gupta, has also been declined by the Supreme Court vide order dated
19th January, 2018.

31. In the case of Vijay Kumar Mishra (supra), which has been heavily relied
upon by the counsel for the petitioner, the Apex Court of the land observed that
a candidate not in possession of prescribed

qualification at the time of submissions of application or cut off date, if any,
prescribed under the Rules or stated in the advertisement; cannot be considered
for appointment to the post merely on the

basis of a concession/confession made by the Officer in the court that persons
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having lower merit than the respondent have been appointed. In this case, the
writ petitioner (Vijay kumar Mishra), did not

have the educational qualification prescribed under the rules for he has been in
possession of Degree of Bachelor in education and did not have the L.T.
certificate at the time of submission of the

application so also at the time of selection. Thus, the case is entirely different
and distinguishable on facts from the factual matrix obtaining in the case at hand
wherein the participating candidates with

B.Tech, a higher qualification in the same faculty, have been considered eligible.

32. In the case of Prakash Chand Meena And Ors. (supra), the Apex Court of the
land examined the controversy in the backdrop of the factual matrix where
change in norms was post advertisement

and after recruitment/selection process had begun; which was held to be
impermissible.

33. Be that as it may a glance of communication dated 30th May, 2017, which
has been specifically taken note of by a Division Bench of this Court in the case
of Pinal Singh Ranawat (Miss) and

subsequently followed by another Division Bench in the case of Shivom Gupta
(supra), would reflect that qualification of Computer application/ Diploma in IT/
Diploma/Computer Science, was

recognized as equivalence/higher to RS-CIT whereas the advertisement, in the
recruitment process involved herein, was issued on 26th July, 2017, subsequent
to recognition of the qualification(s) of the

participating candidates in the face of communication dated 30th May, 2013.
Hence, the opinion referred to and relied upon by the counsel for the petitioner
is, distinguishable on facts for there is no

action of respondents which could be treated as a change in norms post
advertisement and after recruitment/selection process began.

34. From the factual matrix as obtaining in the case at hand and applying the
principles deducible from the opinions referred to and relied upon by the counsel
for the parties; it can safely be concluded

that the candidates with B.Tech. Qualification, or candidates in possession of
qualifications equivalent or higher, would be deemed to fulfill the lower
qualification prescribed for the post. But that

qualification has to be in the same channel. However, this rule could be subjected
to exception where the prescription of a particular qualification is found to be
irrelevant for discharging the functions of
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that post and at the same time, government is able to demonstrate that for want
of said qualification, a candidate may not be suitable for the post, even if he is in
possession of a??better qualificationa?

but that a??better qualificationa?? has no relevance with the functions attached
to the posts.(vide Deep Chand Tiwari And Anr.).

35. The Apex Court of the land has in no certain terms held that a criteria which
has the effect of denying the candidate his right to be considered for the post on
the principle that he is having higher

qualification than prescribed, cannot be rational [(vide Mohd. Riazul Usman Gani
& Ors. (supra)].

36. For the reasons and discussions aforesaid and in view of the factual matrix of
the case at hand; this court has no hesitation to hold that the participating
candidates with B.Tech. Qualification, higher

than RSCIT in the same channel; are eligible for consideration of their
candidature in the recruitment process involved herein. The respondents
committed no illegality in including them in the

recruitment process so also in the select list.

37. In the result, the writ application instituted by the petitioner fails, and, is
hereby dismissed. Interim order dated 22nd February, 2018, stands vacated.

38. However, in the facts and the circumstance of the case, there shall be no
order as to cost.
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