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Gangadasseal and Gurudas Seal APPELLANT
Vs

Mr. Percival, Official Receiver and Others, Biswaswar De and RESPONDENT
Badri Narayan Daga

Date of Decision : 17-03-1926

Acts Referred:
Provincial Insolvency Act, 1920 — Section 24(2)

Citation : 97 Ind. Cas. 792
Hon'ble Judges : Willaim Ewart Greaves, J;Mukerji, J

Bench : Division Bench

Judgement

Willaim Ewart Greaves, J.—These four appeals arise oat of adjudication orders
passed in insolvency by the District Judge of Chitta-gong on the 24th November
last. Appeals Nos. 36 and 39 are appeals by one Ganga-das Seal who was
adjudicated on the 24th November, 1925; Appeals Nos. 37 and 38 are appeals by
Gurudas Seal who was adjudicated on the same date. The adjudications were
made at the instance of the creditors. It appears that Gangadas, Gurudas, and
Hara Gobinda were joint in estate and they carried on, as members of a joint
Hindu family, a certain business. They had incurred debts; and on the 7th of
September, 1923, an application was made to, the Court for the adjudication of
Gangadas, Gurudas and Hara Gobinda, the applications for adjudication of all the
three being included in the same petition. It was held that no adjudication order
could be made under the circumstances on one petition; and accordingly the
names of Gurudas and Hara Gobinda were struck out and the petitioner of the
7th September, 1923, proceeded as against Gangadas alone. On the 29th
September, 1923, an application was made for adjudication of Gurudas and it is
to this application that Appeal No. 37 relates. The acts of insolvency alleged were
with regard to two transfers, dated the 9th June, 1923, and the 23rd August,
1923. On the 6th of October, 1923, a petition was presented for, adjudication of
Gurudas Seal. Appeal No. 38 arises out of this petition. On the 8th October,
1923, an application was made for adjudication of Gangadas and Appeal No. 39
arises out of the adjudication order made on this petition.
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2. Five points are urged before us in these appeals. It is said first of all that
except as regards the petition of the 7th September, 1923, Which now relates to
Gangadas alone, the applications are barred by limitation, because they were
made more than three months after the acts of insolvency alleged or rather the
act of insolvency relating to the transfer of the 9th June, 1923. Secondly, it is
said that all the four adjudication orders are vitiated by the failure of the Court to
examine the debtors under the provisions of Section 24, Sub-section (2) of the
Provincial Insolvency Act. Thirdly, it is said that the adjudication orders are bad,
because the period of discharge is not specified in the order in accordance with
the directions given in Section 27 of the Act. Fourthly, it is said that there was no
finding that the debtors were unable to pay their debts; and fifthly it is said that
the petitioners for adjudication in Appeals Nos. 38 and 39 were not present and,
therefore, the adjudication orders are bad on that ground.

3. I shall deal first with Appeal No. 36. Here no question of limitation arises, as
one of the acts of insolvency alleged the transfer of 9th June was within three
months of the presentation of the petition. So far as the question of discharge is
concerned, there is nothing in this as the time has subsequently been fixed for
applying for the discharge. There is nothing in the point with regard to the proof
of inability to pay debts, as oral evidence was given with regard to this and no
cross-examination was directed against this evidence; and there is nothing, I
think, in the last point, because there was evidence before the Court apart from
that of the petitioners which would justify the Court in making the adjudication
order. The only difficulty then is with regard to the failure to examine the debtors
under the provisions of a. 24, Sub-section (2). This is mandatory, for the sub-
section provides that the Court shall examine the debtors if they are present and
Sub-section (i) provides that a memorandum of the substance of debtors"
examination shall be made by the Judge and shall form part of the record of the
case. Prima facie, therefore, the obligation to examine the debtors if they are
present, is mandatory; and the failure to do so prima facie would vitiate the
order of adjudication. But it is said that this is a provision inserted in the interest
of the creditors and that it is only for them to complain and not the debtor if he
is not examined. We were referred to the provisions of Section 350 of the old
C.P.C. and to the case of Gouri Kant Burman v. Damodar Das Burman 5 C.W.N.
99 as an authority for the contention put forward on behalf of the respondent. I
do not think, however, that that case or Section 350 of the old Code is of any
assistance to us. Section 330 occurs in a Chapter of the old Code headed
"Insolvent Judgment-debtor", and Section 300 is a section which stands by itself;
and clearly, therefore, it was open to the Court to hold that Section 350 only
applies to the judgment-debtor himself making the application and not to the
application for adjudication by a creditor. In Section 24 of the Provincial
Insolvency Act, we are dealing with a single section which contains amongst
other things the provision in question; and although it is true that Sub-Sections
(b) and (c) and Sub-section (1) of Section 24 only apply to the creditor and not
to the debtor, I feel a difficulty in saying having regard to the exact words of Sub-
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section (2) that failure to examine may not be a ground of complaint by the
debtor himself. Upon the evidence before us which is uncontradicted, the debtors
were present during the whole of the hearing, although their Pleader did not
argue as their application for adjournment was refused. But I think that the sub-
section is mandatory and that if as here, the debtors were present in Court,
there was an obligation on the District Judge to examine them and that his
failure to do so would vitiate the order of adjudication. Accordingly we think that
the order of adjudication in respect of which Appeal No. 36 arises must be set
aside, and the matter will go back to the Court below in order that the District
Judge may examine the debtor u/s 24, Sub-section (2), if he is present and then
pass orders on the petition.

4. So far as the other Appeals Nos. 37, 38 and 39 are concerned, we think
having regard to the order passed by a Divisional Bench of this Court with regard
to Hara Gobinda''s appeal a similar course as prescribed by the order in that case
should be pursued with regard to these appeals, and that they should go back in
order that the learned District Judge may consider the alleged act of insolvency
of the 23rd August, 1923, as he was directed to do by the Divisional Bench in
Hara Gobinda''s case; and during such investigation he should examine the
debtors u/s 24, Sub-section (2) if they are present in Court.

5. The result, therefore, is that we set aside the orders of adjudication in all
these appeals and the matters will go back for the examination and investigation
which I have indicated and the appeals will be finally disposed of after this has
been done:

6. Costs of these appeals will abide the result.
7. We assess the hearing-fee at one gold mohur in each case.
Mukerji, J.

8. I agree.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/gangadasseal-and-gurudas-seal-... Page 3 of 3



