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Judgement

Shiv Kumar Sharma, J.—Gheesa Lal @ Banwari, appellant herein, was put to trial
before learned Additional Sessions Judge No. 2, Sikar, who vide judgment dated
July 2, 2002 convicted and sentenced him as under:

Under Section 302 IPC:

To suffer life imprisonment and fine of Rs. 2000/-, in default to further suffer
simple imprisonment for two months.

Under Section 201 IPC:

To suffer rigorous imprisonment for two years and fine of Rs. 1000/-, in default
to further suffer simple imprisonment for one month.

Under Section 379 IPC:
To suffer rigorous imprisonment for one year.
Substantive sentences were ordered to run concurrently.

2. It is the prosecution case that on February 12, 2001 informant Dhukal Singh
(P.W. 8) submitted a written report (Ex.P-19) at Police Station Kotwali Sikar to
the effect that on February 11, 2001 around 12 O" clock the informant and his
younger brother Kalyan Singh aged 30 years boarded a bus upto village Kochhor.
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Since Kalyan Singh had to go to Assam, the informant got down at Kocchor and
Kalyan Singh proceeded to Sikar. On coming back to his village the informant
intimated his youngest brother Sanwar Mal, who was studying in Sikar College,
to assist Kalyan Singh in boarding the train to Assam at 8 PM. When Kalyan
Singh did not reach Sikar, the informant went for his search and found half burnt
dead body of Kalyan Singh in a pit near Kacchi Basti Sikar. At the time of leaving
the house Kalyan Singh was having a sum of Rs. 800/- and a bag of his
garments. On that report a case under Sections 302 and 201 IPC was registered
and investigation commenced. Dead body was subjected to autopsy, necessary
memos were drawn, statements of witnesses were recorded, appellant was
arrested and on completion of investigation charge sheet was filed against the
appellant. In due course the case came up for trial before the learned Additional
Sessions Judge No. 2, Sikar. Charges under Sections 302, 379 and 201 IPC were
framed against the appellant, who denied the charge and claimed trial. The
prosecution in support of its case examined as may as 16 witnesses. In the
explanation u/s 313 CrPC, the appellant claimed innocence. No witness in
support of his defence was however examined. Learned trial Judge on hearing
Final submissions convicted and sentenced the appellant as indicated herein
above.

3. There is no ocular version of the incident and the prosecution entirely bases its
case on circumstantial evidence. Learned Counsel for the appellant canvassed
before us that the circumstances relied on by the prosecution have not been
satisfactorily established and that in any event the circumstances said to
establish against the appellant do not provide a complete chain to bring home
the guilt against the appellant.

4. The standard of proof required to convict a person on circumstantial evidence
is now well established by a series of decision of the Hon'"ble Supreme Court.
According to that standard the circumstances must be fully established and the
chain of evidence must be so complete as not to leave any reasonable ground for
a conclusion consistence with the innocence of the accused. Bearing these
principles in mind we shall examine the circumstances appearing against the
appellant.

5. It appears from the post mortem report (Ex.P-33) and testimony of autopsy
surgeon that Kalyan Singh after subjected to sodomy, was strangulated. Post
Mortem examination of the dead body reads as under:

Rigor mortis present. There are superficial burn over face, chest, abdomen, both
thighs. Face swollen. Eyes bulging. Swelling over neck with Bruise 3 x 2cm in
front of neck. Abrasion around anus and discharge from penis present.

Dr. S.S. Sharma (P.W. 9), who conducted autopsy on the dead body deposed that
cause of death was asphyxia due to throttling and prior to death deceased was
subjected to sodomy.

The only circumstance on the basis of which appellant was found guilty was the
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recovery of ring, wrist watch and Voter Identity card allegedly belonging to the
deceased.

6. Bhawani Shankar Constable (P.W. 13) and Matadeen IO (P.W. 14) were
associated with the recovery of incriminating articles. Bhawani Shankar arrested
the appellant vide arrest memo Ex. P-33. According to him the appellant after
arrest made disclosure statement (Ex.P-39) on the basis of which a green bag
which contained wrist watch, ring and voter identity card got recovered and
recovery memo (Ex.P-29) was drawn. Matadeen IO verbatim stated in the same
lines.

7. On analysing the testimony of Bhawani Shankar and Matadeen from the point
of view of trustworthiness we find their evidence highly unreliable and no
reliance can be placed on it. The reasons are:

(i) There is no reference in the written report (Ex.P-19) that Kalyan Singh was
wearing wrist watch and ring. It was only stated that he was possessing a sum of
Rs. 800/- and a bag that contained clothes:

esjs HkkbzZ dY;k.k ds ikl 800 :0 o xys es yVdkus okyk FkSyk o iguus ds diM+s
dEcy o ukfj;y Fkk

(ii) Santosh (P.W. 12), wife of deceased in her police statement (Ex.D-4) did not
state that Kalyan Singh was wearing wrist watch and ring. Even in her
statements at the trial, she did not say that at the time of departure from the
village her husband was wearing wrist watch and ring.

(iii) It is inexplicable as to why Kalyan Singh would carry voter identity card with
him?

(iv) Incident occurred on February 11, 2001, whereas the appellant was arrested
on July 6, 2001 i.e. after about five months. The prosecution failed to explain as
to on what basis police arrested the appellant.

(v) Strangely when the deceased was last seen alive in the company of Harphool
Singh (P.W.6), the Investigating Officer instead of nabbing Harphool Singh, made
him witness. The relevant portion of Harphool Singh''s statements reads as
under:

jk.kkSyh ds ikl e’ rd dY;k.k flag vkdj cSB x;k] dY;k.k flag dks eSus iwNk fd vkt
ekFks ij fryd yxkdj fd/kj tk jgs gS rks mlus tckc fn;k fd eS vklke tk jgk gwWa
A---- eSus mlls iwNk fd rge vklke tk jgs gks vkSj "kjkc ih j[kh gS ;g Bhd ugh gS
rks mlus dgk fd "kjkc fi;s cxSj ?kj NksM+k ugh tkrk A ge Ihdj fnu ds rhu lok rhu
cts iggaps ,0a vLirky ds lkeus mrjs A---- fQj og "kjkc ihus x;k ;k dgka x;k esjs
dks irk ugh fQj og 10&15 feuV ckn esjs ikl kcs ij vk;k vkSj esjs IkFk cSBdj ,d
jksVh dk xkfl;k o nks gjh fepZ [kk;h A

(vi) Investigating Officer was not certain about the culprit. He even detained
Sanwar Mai for two days as is evident from the statements of Sanwar Mai (P.W.
3) who stated thus:
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;g lgh gS fd Fkkusnkj th us ;g dgk Fkk fd gekjs dks lkaojey ij ""kd gS fd ;g ekj
Idrk gS A ;g Igh gS fd blhfy, mUgksus esjs dks nks fnu rd fcBk;s j[kk A

8. Since details about ring and wrist watch were missing in the FIR and in the
police statements of the wife and brothers of the deceased the identification of
these articles after their alleged recovery does not assume importance. Ring and
wrist watch are the articles of common used and can be found in any house.
Their Lordships of the Supreme Court in State of Rajasthan v. Teg Bahadur and
Ors. 2004) 13 SCC 300, indicated in para 22 thus:

The prosecution relied upon the recovery of earrings, hair clip, pieces of bangles
belonging to the deceased from the well upon the disclosure statement made by
the police. It may be stated that these articles of common used and can be found
in any house. That apart, no family member of the deceased has identified these
articles that the same belonged to the deceased and/or she was wearing the
same at the time of occurrence.

9. Having carefully scrutinised the entire material on record, we find that either
the investigating officer implicated appellant, who was in his custody in another
case, to solve the sensational matter of Sikar City or the appellant got involved
on the basis of mere suspicion. We see no other material except the recovery of
incriminating articles, that could connect the appellant with the crime.

10. It is well settled that mere suspicion, howsoever strong it may be, cannot
fake (he place of legal proof, their Lordships of Supreme Court indicated in
Ashish Batham Vs. State of Madhya Pradesh, observed as under:

Realities or truth apart, the fundamental and basic presumption in the
administration of criminal law and justice delivery system is the innocence of the
alleged accused and till the charges are proved beyond reasonable doubt on the
basis of clear, cogent, credible or unimpeachable evidence, the question of
indicting or punishing an accused does not arise, merely carried away by the
heinous nature of the crime or the gruesome manner in which it was found to
have been committed. Mere suspicion, however strong probable it may be is no
effective substitute for the legal proof required to substantiate the charge of
commission of a crime and graver the charge is, greater should be the standard
of proof required. Court dealing with criminal case at least should constantly
remember that there is a long mental distance between "may be true" and "must
be true" and this basic and golden rule only helps to maintain the vital distinction
between "conjectures" and "sure conclusion" to be arrived at on the touchstone
of a dispassionate judicial scrutiny based upon a complete and comprehensive
appreciation of all features of the case as well as quality and credibility of the
evidence brought on record.

11. In the ultimate analysis we are of the view that the conviction of appellant
only on the basis of recovery of alleged incriminating articles was not proper. The
prosecution has failed to establish beyond reasonable doubt that it was the
appellant who committed the crime.
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12. For these reasons, we allow the appeals and set aside the impugned
judgment dated July 2, 2002 of the learned Additional Sessions Judge No. 2,
Sikar. We acquit the appellant of the charges under Sections 302, 201 and 379
IPC. The appellant Gheesa Lal @ Banwari, who is in jail, shall be set at liberty
forthwith, if he is not required to be detained in any other case.
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