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Judgement

Macpherson, J.—The facts are these: The defendants, Kanto and Radha Sayam
Madak, on the 4th of Falgun 1263 (1856), gave the defendant Krishna Mohan
Mookerjee, a bond, to secure the repayment of a certain sum of money. By that
bond they hypothecated or mortgaged the lands which are now in suit, by way of
further security. On the 21st Baisakh 1268 (1861), Kanto and Radha Sayam
Madak sold those same lands to the defendants, Biswanath and Bholanath.

2. In 1269 (1862) Krishna Mohan Mookerjee brought a suit on the bond, for the
money due to him, and got a decree no allusion being made to the lands or the
existence of a mortgage. This decree is dated the 21st May 1863.

3. In execution of the decree Krishna Mohan attached the lands covered by his
bond, and applied to have them sold. Ha was opposed by Biswanath and
Bholanath, who claimed under their purchase of 21st Baisakh 1268 (1861).

4. Their claim was disallowed, the lands ware actually sold in June 1866, and
Krishna Mohan himself purchased them at the sale in execution of his own
decree.

5. Biswanath and Bholanath thereupon sued to establish their title under their
purchase of 21st Baisakh 1268 (1861) and to set aside the sale at which Krishna
Mohan had purchased. In this suit they were successful, and got a decree on the
21st August 1867, by which it was declared that the lands were not liable to be
sold (as against Biswanath and Bholanath) in execution of the decree of the 12th
May 1863. The decree of August 21st, 1867, is said to have contained a
reservation of Krishna Mohan''s right to bring a suit to have it declared that the
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lands were mortgaged to him, and as such were liable to be sold, and to have
them sold.

6. After that, in Sraban 1275 (1868), the plaintiff purchased from Krishna Mohan
Mookerjee, his rights under the decree of the 12th May 1863, and thereupon (on
the 20th August 1868) instituted the present suit, praying to have the lands sold
in execution of that decree, on the ground of their having been mortgaged by the
bond of the 4th of Falgun 1263 (1856).

7. Both the lower Courts have decided in favour of the plaintiff, and it appears to
me that they are substantially right in so deciding. Applying the principle laid
down and acted on by the Full Bench in the case of Gopeenath Singh v. Sheo
Sahoy Singh Case No. 2809 of 1863; December 14th 1864 (B.L.R. Sup. 72), it
seems to me impossible to say that the plaintiff is not entitled to have these
lands sold in execution of the decree which he has purchased.

8. It was contended before us that the present suit will not lie, because all that
the plaintiff purchased was the decree of the 12th May 1863, and he did not
purchase (it is alleged) the rights of Krishna Mohan as mortgagee. But this
objection was not raised in either of the lower Courts, and seeing that Krishna
Mohan, the mortgagee, who assigned to the plaintiff, is a party defendant, and
has not suggested even that he did not mean to assign to the plaintiff his rights
both under the decree and the bond, it is too late now to raise this issue. I may
add that it is quite clear that it could not at any stage have been raised with
success, so long as Krishna Mohan supported the plaintiff''s case.

9. Then it was argued, as it had been in the Courts below, that as in execution of
the decree of the 12th of May 1863, the rights, &c., of the judgment-debtor in
these lands have been already once sold, they cannot be again sold. But the
rights then sold were the rights such as they were on the date of the attachment
under which the sale took place; whereas the rights which the plaintiff now seeks
to sell are the rights of the mortgagor as they stood on the 4th of Falgun 1263.
What is now sought to be sold is very different indeed from that which was sold.
There is consequently nothing in this ground of appeal. I think the appeal ought
to be dismissed with costs.

Glover, J.

I am of the same opinion.
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