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Judgement

K.S. Rathore, J.—Since these two review petitions are involving similar question
of law, therefore, they are being decided by this common order.

2. Brief facts of the case are that the petitioners are B.E. and were initially
appointed as Project Engineers (Junior) by the Rajasthan Housing Board against
the substantive posts in the year 1989 and their services are being regulated by
the Rajasthan Housing Board Employees (Conditions of Recruitment and
Promotion) Regulations, 1976 (for short ''the Regulations of 1976''). The post of
Project Engineer (Senior) is to be filled 50% by direct recruitment and 50% by
promotion. The promotion quota was further bifurcated into 25% to be filled
from Diploma holders and 25% to be filled from Degree holders. The Board vide
its resolution No. 137.20 dated 09.12.1987 amended the said ratio of promotion
quota to 30% to be filled from Diploma holders and 20% to be filled from Degree
holders and this amendment was approved by the State Government vide its
order dated 25.02.2000.

3. It is alleged that since 1987 no DPC was held for promotion on the post of
Project Engineer (Senior) and adhoc promotions were made from time to time
and vide order dated 15.03.95, 54 Project Engineers (Junior) were promoted on
the post of Project Engineer (Senior) for a period of one year or till the holding of
meeting of DPC, whichever is earlier. The petitioners were also promoted on the
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post of Project Engineer (Senior). The Commissioner, Rajasthan Housing Board
has issued a notice dated 19.12.2002 stating therein as to why adhoc promotions
given to the petitioners be not cancelled and they be reverted. The notices were
issued to the petitioners pursuant to the directions given by the Division Bench of
this Court vide judgment dated 31.07.2002 rendered in D.B. Civil Special Appeal
Nos. 724/1998 and 746/1998, whereby the notification dated 28.03.93 issued by
the State Government has been found invalid.

4. It is contended on behalf of the review- petitioners that the petitioners had no
knowledge of the decisions passed by the Single Bench and Division Bench as
they were not party to the writ petitions or special appeals. A writ petition
bearing No. 827/1997 was filed by Shri Prem Nidhi Sharma, respondent No.2 in
the review petition, wherein the resolution dated 02.01.1995 of the Board was
challenged on the ground that since Govt. notification dated 28.08.93 on the
basis of which resolution No. 168.48 dated 02.01.95 was adopted, has been
found to be invalid by this Court vide judgments rendered in S.B. Civil Writ
Petition No. 4100/1994 and D.B. Civil Special Appeal No. 985/1996, therefore,
the resolution No. 168.48 dated 02.01.1995 is invalid and the promotions made
on the post of Project Engineer (Senior) vide order dated 15.03.95 on the basis
of this resolution are also invalid.

5. Learned Single Judge of this Court vide judgment dated 20.07.98 partly
allowed the writ petition mainly on the ground that the resolution No. 168.48
dated 02.01.1995 is invalid since it has the effect of amending the regulation
without previous sanction of the State Government. Learned Single Judge has
considered the regulations framed in the year 1976 called the Rajasthan Housing
Board Employees conditions of Recruitment and Promotion Regulations, 1976.
Under Regulation 7, it is provided that the ratio of direct recruitment and
promotion of the employees in the service of the Board and qualifications and
experience required for various posts will be in accordance with the ''Schedule''
appended to the Regulations. Direct recruitment has been defined under
Regulation 8. Regulation 10 provides that the first promotion to the Higher post
shall be made on the basis of seniority-cummerit and seniority list of each
category of employees shall be prepared and maintained. As per the regulations
the post of Project Engineer is to be filled up 50% by direct recruitment and 50%
by promotion. There is again bifurcation in the promotion category to the effect
that out of 50% posts meant for promotion, 30% posts are to be filled from
diploma holders and 20% from degree holders. The respondent No.2 Prem Nidhi
Sharma (petitioner in the aforementioned writ petition) is diploma holder. The
Government vide its order dated 28.08.93 decided that Junior Engineers be given
one time promotion as Assistant Engineer against the direct recruitment quota
for the reason that no recruitment could be made and the work was suffering.

6. Learned Single Judge having considered the judgment passed in S.B. Civil Writ
Petition No. 4100/94 dated 16.04.96 and the judgment dated 24.02.94 passed in
D.B. Civil Writ Petition No. 682/1993, has observed that resolution No. 168.48 is
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not sustainable in the eyes of law for the reason that it has nowhere been
mentioned that the Regulation in regard to the promotions to be made to the
ratio of 50% to Junior Engineers out of which 30% quota is allotted to diploma
holders Junior Engineers and 20% to the degree holder Junior Engineers had
been framed with the prior approval of the Government. Before amendment in
the Regulations of 1976, prior approval has not been sought by the Rajasthan
Housing Board, therefore, the resolution has no legal sanctity and is contrary to
the provisions of Section 53 of the Housing Board Act itself and while partly
allowing the aforesaid writ petition, the learned Single Judge has observed as
under: 168.48"Though the resolution has not been framed No. in accordance
with the law. The appointments made in view of the resolution and against the
regulations cannot be held invalid, but for thereason that the persons who are to
bereverted had not been made party, Ishall be hesitating to pass order
ofquashing the orders Annexures 4 and 5. However, it shall be appropriate
thatthe respondent Housing Board shall issue notice to the persons promotedin
violation of the regulations and after giving them proper opportunity, action be
taken in accordance with law, within six months from the dateof receipt of this
order."

7. Aggrieved and dissatisfied with the aforesaid judgment dated 20.07.98 passed
by the learned Single Judge, the Rajasthan Housing Board filed D.B. Special
Appeal No. 724/1998 titled as Rajasthan Housing Board v. Prem Nidhi Sharma,
and R.C. Burania and others filed D.B. Special Appeal No. 746/1998 titled as R.C.
Burania and Ors. v. The Rajasthan Housing Board and Ors. These two special
appeals were arising out of the same judgment dated 20.07.98 passed by the
learned Single Judge in S.B. Civil Writ Petition No. 827/1997 and the same were
dismissed by the Division Bench of this Court vide common judgment dated
31.07.2002. The Division Bench having considered the observations made by the
learned Single Judge has observed as under:

The direction so issued by the learned Single Judge is obvious that the directions
are not at all in any manner affecting the rights of the appellants R.C. Burania
and Ors. and noadverse order has been passed againstthem and if the appellants
have anygrievance they can raise it before theHousing Board pursuant to the
notice tobe given to them as the learned SingleJudge has specifically directed the
Housing Boards to issue notice to thepersons who have been promoted in
violation of the regulations and aftergiving them proper opportunity shall pass
the order in accordance with theprovisions of law.

8. Learned Counsel appearing for the review- petitioners has challenged the
judgments dated 20.07.98 and 31.07.2002 passed by the learned Single Judge
and Division Bench of this Court respectively on the ground that the petitioners
were not parties either in the writ petition or in the special appeals, therefore,
they had no occasion to represent their case either before the learned Single
Judge or before the Division Bench and as the petitioners were not made party in
the writ petition or in special appeals, their rights are adversely affected and
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since the petitioners were likely to be affected, it was essential that they should
have been impleaded as parties, as observed by the Hon''ble Supreme Court in
the case of B. Ramanjini and Others Vs. State of Andhra Pradesh and Others,
wherein in para No. 19 it has been held as under:

19 Selection process had commended long back as early as in 1998and it had
been completed. The personsselected were appointed pursuant to theselections
made and had been performingtheir duties. However, the selected candidates
had not been impleaded as parties to the proceedings either in their individual
capacity or in anyrepresentative capacity. In that viewof the matter, the High
Court ought notto have examined any of the questionsraised before it. The writ
petitionsfiled by the respondents concerned ought to have been dismissed which
aremore or less in the nature of a publicinterest litigation. It is not a casewhere
those candidates who could not take part in the examination had challenged the
same nor was any publicinterest, as such, really involved inthis matter. It is only
in the processof selection and standardisation of pass marks that some
relaxation had been given which was under attack. Therefore, the High Court
ought not tohave examined the matter at the instance of the petitioners,
particularly, in the absence of the parties before the Court whose substantial
rights to hold office cameto be virtually affected.

9. After referring the aforesaid judgment, learned Counsel for the petitioners
submits that the judgment passed by the Division Bench dated 31.07.2002 is in
violation of principles of natural justice.

10. Further, learned Senior Counsel Mr. Bajrang Lal Sharma submits that the
petitioners are holding the post of Project Engineer (Senior) since last 8 years
and the order dated 15.03.95 vide which the petitioners were promoted on the
post of Project Engineer (Senior) does not make a mention that the petitioners
were promoted against the post of direct recruitment quota, therefore, on the
basis of the order dated 31.07.2002, the notice dated 19.12.2002 stating that
since the petitioners are promoted against the direct recruitment quota posts are
being reverted deserves to be reviewed.

11. Further challenged the order passed by the learned Single Judge as well the
Division Bench of this Court on the ground that the High Court could not have
delegated its judicial functions to Rajasthan Housing Board for deciding/
adjudicating the rights of the review petitioners and in support of his
submissions, he placed reliance on the judgment rendered by the Hon''ble
Supreme Court in the case of Jamal Uddin Ahmad Vs. Abu Saleh Najmuddin and
Another, wherein in para No. 14 the Hon''ble Supreme Court has observed as
under:

14. The judicial function entrusted to a Judge is inalienable and differs from an
administrative or ministerial function which can be delegated or performance
whereof maybe secured through authorization.

The judicial function consists in the interpretation of thelaw and its application by
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rule or discretion to the facts of particularcases. This involves the ascertainment
of facts in dispute according to thelaw of evidence. The organs which theState
sets up to exercise the judicialfunction are called courts of law or courts of
justice. Administration consists of the operations, whatevertheir intrinsic nature
may be, whichare performed by administrators; andadministrators are all State
officials who are neither legislators nor judges.

(See Constitutional and Administrative Law, Phillips and Jackson, 6th Edn., p.13)
P. RamanathaAiyar''s law Lexicon defines judicialfunction as the doing of
something inthe nature of or in the course of an action in court. (p.1015) The
distinction between "judicial" and "ministerial acts" is:

If a Judge dealing with a particular matter has to exercise hisdiscretion in
arriving at a decision, he is acting judicially; if on the other hand, he is merely
required todo a particular act and is precludedfrom entering into the merits of
thematter, he is said to be actingministerially. (pp. 1013-14)

Judicial function is exercised under legal authority to decide on the disputes,
after hearingthe parties, may be after making an enquiry, and the decision
affects therights and obligations of the parties. There is a duty to act judicially.
TheJudge may construe the law and applyit to a particular state of facts
presented for the determination of thecontroversy. A ministerial act, on theother
hand, may be defined to be onewhich a person performs in a givenstate of facts,
in a prescribedmanner, in obedience to the mandate ofa legal authority, without
regard to, or the exercise of, his own judgmentupon the propriety of the act
done. (Law Lexicon, ibid., p. 1234). In ministerial duty nothing is left to
discretion; it is simple, definite duty. Presentation of election petition to the High
Court within themeaning of Section 81 of the Act without anything more would
mean delivery of election petition to theHigh Court through one of its
officerscompetent or authorized to receive thesame on behalf of and for the
HighCourt. Receiving an election petitionpresented u/s 81 of the Actis certainly
not a judicial functionwhich needs to be performed by a Judgealone There is no
discretion in receiving an election petition. An election petition, when presented,
hasto be received. It is a simple, definite duty. The date and time ofpresentation
and the name of the person who presented (with such otherparticulars as may
be prescribed) areto be endorsed truly and mechanicallyon the documents
presented. It is a ministerial function simpliciter. It can safely be left to be
performed byone of the administrative or ministerial staff of the High Court which
is as much a part of the HighCourt. It may be delegated or be performed through
someone authorized. The manner of authorization is not prescribed.

12. And the Division Bench of this Court in the case of Jwala Prasad Vs. State of
Rajasthan and Others, in para No. 32 has observed as under:

32. We may now deal with the next point, viz., that the impugned order is based
on extraneousconsiderations inasmuch as the order is based on the notings made
by theoffice of the Minister and thus the Minister has delegated his functionsto
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his subordinates. It needs no argument to say that the question ofsupersession
could be decided only bythe Government or in other words bythe Minister
representing the Government and this function could not have been delegated by
the Minister to his subordinates. Does it mean that the Minister was not entitled
to take into consideration the notes prepared by his Office including that of the
DeputySecretary and the Home Commissioner? In this connection learned
Counsel for the petitioner has also arguedthat since the Home Commissioner was
himself an official member of the Corporation the Minister should not have taken
his opinion into consideration. He also likened the duty of the Minister in deciding
thequestion of supersession to that ofthe judicial function of an ordinarycourt and
submitted that the same procedure should have been followed.

13. Placing reliance on the aforesaid judgment, learned Counsel appearing for
the review petitioners submits that the learned Single Judge has seriously erred
in giving power to the Housing Board to decide the representation and thus,
judicial function of the High Court has been delegated to the Housing Board for
deciding/adjudicating the rights of the review petitioners.

14. The main contention of the learned Counsel for the petitioners is that the
review petitioners were necessary party in the writ petition and without
impleading them as party, no adverse order can be passed. They were not
parties in the writ petition and were not given opportunity of hearing also. In this
regard, learned Counsel for the petitioner has placed reliance on the judgment
rendered by the Hon''ble Supreme Court in the case of Ranga Reddy and Others
Vs. State of Andhra Pradesh and Others, wherein it has been held by the Hon''ble
Supreme Court that the Tribunal erred in determining the question of seniority
without joining the persons whose interests would be directly affected by such
determination.

15. Further with regard to his contention that without impleading necessary
party no adverse order can be passed, he placed reliance on the judgment
rendered by the Hon''ble Supreme Court in the case of Indu Shekhar Singh and
Others Vs. State of U.P. and Others, wherein in para No. 56 the Hon''ble
Supreme Court has held as under:

56. There is another aspectof the matter. The appellants hereinwere not joined
as parties in the writpetition filed by the respondents. Intheir absence, the High
Court could not have determined the question of inter se seniority. (See Prabodh
VermaVs. State of U.P., AIR 1985 SC 167) InRam Janam Singh [1994] 2 SCC 622
this Court held: (SCC p. 627, para 10)

It is now almost settled that seniority of an officer in service is determined with
reference to the date of his entry in the service which will be consistent with the
requirement of Articles 14 and 16 of the Constitution. Of course, if
thecircumstances so require a group of persons can be treated a class separate
from the rest for anypreferential or beneficial treatment while fixing their
seniority. But, whether such group of persons belongto a special class for any
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specialtreatment in matters of seniority hasto be decided on
objectiveconsideration and on taking into account relevant factors which can
stand the test of Articles 14 and 16 of the Constitution. Normally, such
classification should be by statutoryrule or rules framed under Article 309 of the
Constitution. The far-reachingimplication of such rules need not beimpressed
because they purport to affect the seniority of persons who are already in service.

16. And also placed reliance on the judgment rendered by the Hon''ble Supreme
Court in the case of K.H. Siraj Vs. High Court of Kerala and Others, wherein in
para No. 75 the Hon''ble Supreme Court has observed as under:

75. The writ petitions havealso to fall on the ground of absenceof necessary
parties in the partyarray. Though the appellant- petitioners contend that they are
onlychallenging the list to a limited extent, acceptance of their contentionwill
result in a total rearrangement of the select list. The candidates will be displaced
from their presentranks, besides some of them may alsobe out of the select list
of 70. It was, therefore, imperative that all the candidates in the select list
should have been impleaded as partiesto the writ petitions as otherwise they will
be affected without beingheard. Publication in the newspaperdoes not cure this
defect. There are only a specified definite number of candidates who had to be
impleaded, namely 70. It is not as if there are alarge unspecified number of
people tobe affected. In such cases, resort cannot be made to Rule 148 of the
Kerala High Court Rules. That rule canbe applied only when very large numberof
candidates are involved and it maynot be able to pinpoint those candidates with
details. In our view, the writ petitions have to fail for non-joinder of necessary
partiesalso.

17. In the case of Ram Janam Singh Vs. State of Uttar Pradesh and another, in
para No.8, Hon''ble the Supreme Court has held as under:

8. The appellant, admittedly, was not impleaded as a party to the said writ
application, but as he is directly affected likemany other officers, who had
enteredinto the State Civil Service before the respondent, filed the
connectedspecial leave petition challenging the validity of the judgmentaforesaid.
In view of the fact that the appellant had entered into CivilService of the State
Government before the respondent, it is not indispute that he is affected in
themanner of seniority by the impugnedjudgment. It was held by this Courtin the
case of Prabodh Verma and Others Vs. State of Uttar Pradesh and Others, that a
writ application in which the necessary parties likely to be affected have not been
impleaded, theHigh Court should not proceed with such writ application without
insisting on such persons or some ofthem in representative capacity beingmade
respondents. It was further heldthat if petitioner refuses to jointhem, the High
Court ought to dismissthe petition for non-rejoinder or necessary parties.
Admittedly, none was impleaded even in representativecapacity. But it can be
urged on behalf of the respondent that he hadnot sought any relief against any
individual. He had sought the intervention of the High Court to declare Rule 3(1)
of 1973 Rules andRule 3(b) of 1980 Rules as ultra vires so far they made
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applicable thebenefit of those rules to onlyspecified class of persons and
restricted to others who were similarly situated. As such respondent was not
required to implead private respondent, (sicappellant), who might be affected
bythe verdict of the Court. Even if this stand is accepted, can it be said that
persons who have been affected by the judgment of the HighCourt in the
connection writ application cannot challenge the correctness thereof either by
filinga review petition before the HighCourt or by filing a SLP before this Court?
Accordingto us, the answer is in negative. The appellant has a locus standi to
challenge the said judgment althoughhe was not a party to the same andthe SLP
filed on his behalf cannot be rejected on thatground. The delay in filing the SLP
has also beenfully explained in the facts and circumstances of the case, which
iscondoned.

18. Per contra, learned Counsel Mr. G.K. Garg, appearing for the respondents has
submitted that the learned Single Judge while deciding the case came to the
conclusion that the Resolution No. 168.48 dated 02.01.95 deserves to be
quashed on two grounds namely:

(i) It is against the provisions of Section 53 of the Rajasthan Housing Board Act
which inter-alia provides that the Regulations could be made after taking
approval from the State Government which in the instant case has not been
taken and the service conditions/regulations could not have been changed by
passing the resolution; and

(ii) That the resolution was passed on the basis of the notification dated 28.08.93
issued by the State Government and same has already been quashed by this
Court in Civil Writ Petition No. 4100/1994 and connected writ petition vide
judgment dated 16.04.1996 and upheld in the Special Appeal No. 985/1996 and
S.B.C.W. Petition No. 1500/1997 vide judgment dated 01.04.98 and in the SLP
by the Hon''ble Supreme Court on 04.05.98.

19. The learned Single Judge at page 9 of the judgment, when a question came
up as to how the Annexures 4 and 5 by which inter-alia promotions had been
given to 28 degree holders and 7 diploma holders on adhoc basis for a period of
one year and extended by further period of one year respectively would be
quashed in absence of the adhoc promotees for the reasons that perhaps all the
persons may not be governed by the Resolution No. 168.48, directed to issue
notices to them.

20. Further the learned Single Judge thought it proper not to quash Annexures 4
and 5 and it was left open to the Rajasthan Housing Board to give show cause
notice and after giving opportunity of being heard, the same may be decided.
The review petitioners have misconstrued the judgment as if show cause notice
had to be given for the purposes of redetermination of the legality of Resolution
No. 168.48. So far as quashing of Resolution No. 168.48 is concerned, no show
cause notice had to be given, rather it was not required being a promotion
matter and the basis of which namely the Notification dated 28.08.93 issued by
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the State Government had already been quashed by the Hon''ble Apex Court.
Thus, the notices were directed to be issued by the Housing Board only with a
view that the case of promotion which is not covered by the Resolution No.
168.48 may not be affected.

21. It is further contended on behalf of the respondents that after show cause
notice issued to the petitioners by the Rajasthan Housing Board, the petitioners
have preferred a writ petition against it, which was registered as S.B.C.W.
Petition No. 365/2003 wherein stay has been granted in their favour and the writ
petition is still pending. It is wrong to say that any judicial power had been
delegated by this Court to the Rajasthan Housing Board. Such an argument on
behalf of the review petitioners is raised with a view to mislead this Court and to
protect their illegal promotions.

22. In reply to the submissions made on behalf of the review petitioners that
without impleading the review petitioners as party respondents, order cannot be
passed prejudicial to their rights, learned Counsel for the respondents Mr. Garg
has contended that the petitioners were well represented by similarly situated
three persons namely, R.C. Burania, V.D. Shukla and M.P.S. Juneja, who had filed
a special appeal against the judgment of the learned Single Judge and the same
also came to be decided by the Division Bench of this Court vide judgment dated
31.07.2002 which sought to be reviewed.

23. It is further submitted by Mr. Garg that in the matter of policy decision, there
is no need to implead an individual for the purpose of adjudication and decision
of the writ petition. This principle has been laid down by the Hon''ble Apex Court
and this Court in number of cases. It has been held by the Hon''ble Supreme
Court that misdemeanor of individual being not in question they are not
necessary parties and reliance has been placed on the judgments rendered by
the Hon''ble Supreme Court in the case of (1) Dr. Suresh Chandra Verma and
others Vs. The Chancellor, Nagpur University and others, (2) Biswa Ranjan Sahoo
and others Vs. Sushanta Kumar Dinda and Others, and (3) Punjab State
Electricity Board and Another Vs. Baldev Singh, and this Court in the case of Miss
Kamlesh Bhadwaj etc. etc. v. State of Raj. and Anr. 1982 RLR 638.

24. It is again reiterated by the respondents that the petitioners have already
filed a writ petition before this Court registered against the show cause notice
and thus, they have availed the opportunity of redressing their grievance against
the notice issued pursuant to the directions given by the learned Single Judge
vide his judgment dated 20.07.98. The petitioners were also well aware of the
fact that the writ petition and special appeals are pending as their General
Secretary Shri Burania has filed special appeal and rehearing of the case is not
maintainable under the garb of the review petition, as decided by the Hon''ble
Supreme Court in the case of Lily Thomas, Vs. Union of India and Others, and in
the case of State of Haryana and Ors. v. Mohinder Singh and Ors. 2003(1) WLC
(SC) Civil 499.
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25. Thus, the review petitioners are not necessary parties inasmuch as they were
promoted as Project Engineer (Senior) on adhoc basis and there is no
substantive right accrued in their favour.

26. With regard to the arguments advanced on behalf of the review petitioners
that giving of notice is a futile exercise for the reason that this Court has already
decided the validity of the Resolution No. 168.48, it is contended on behalf of the
respondents that so far as the resolution is concerned, the same was rightly
quashed by this Court and no opportunity for adjudication of validity had to be
given. The show cause notices were only directed to be given with a view that
they are not to be demoted if they are not covered by the Resolution No. 168.48
and that too after giving opportunity of being heard. It is strongly contended that
the scope of review is very limited and no case of review is made out. There is no
error or mistake as may have been covered by the provisions of Order 47 Rule 1
CPC and in this regard Mr. Garg placed reliance on the judgments rendered by
the Hon''ble Supreme Court in the case of Lily Thomas, Vs. Union of India and
Others, , Surendra Kumar Vakil and Ors. v. Chief Executive Officer, M.P. and Ors.
AIR 2004 SC 3088 and in the case of State of Haryana and Ors. v. Mohinder
Singh and Ors. (supra).

27. Heard rival submissions of the respective parties and have also gone through
the impugned judgments dated 20.07.98 and 31.07.2002 and carefully perused
the relevant provisions of law as well as the judgments referred by the respective
parties.

28. The learned Single Judge while partly allowing the writ petition No. 827/1997
vide judgment dated 20.07.98, has observed that the appointments made in
view of the resolution and against the regulations cannot be held invalid, but for
the reason that the persons who are to be reverted had not been made party,
therefore, without quashing Annexures 4 and 5, the learned Single Judge
thought it appropriate that the respondent Housing Board shall issue notice to
the persons promoted in violation of the regulations and after giving them proper
opportunity, action be taken in accordance with law.

29. The review petitioners have tried to make out a case that this direction is
nothing but delegating its functions to the Rajasthan Housing Board for deciding
the rights of the review petitioners.

30. Upon careful perusal of the judgment rendered in the case of Jamal Uddin
Ahmad (supra), wherein the Hon''ble Supreme Court has observed that the
judicial function entrusted to a Judge is inalienable and differs from an
administrative or ministerial function which can be delegated or performance
whereof may be secured through authorization.

31. Similarly the Division Bench of this Court in the case of Jwala Prasad (supra),
while dealing with Section 38 of the Road Transport Act, 1950, has held that
Section 38 of the Act pertains to the exercise of judicial function of an ordinary
Court. It really pertains to administration and the function of a Minister in the
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matter of deciding the question of supersession is administrative and not in the
ordinary sense judicial.

32. Hon''ble the Apex Court in the case of Jamal Uddin Ahmad (supra), has
observed that if a Judge dealing with a particular matter has to exercise his
discretion in arriving at a decision.

33. Here in the instant case, the learned Single Judge has exercised its discretion
and arrived at a conclusion that the persons who are to be reverted and had not
been made party, the respondent Housing Board shall issue notice to the persons
promoted in violation of the regulations and after giving them proper
opportunity, action be taken in accordance with law. These directions cannot said
to be delegation of judicial function. The learned Single Judge only entrusted the
function to the Housing Board that after giving opportunity of being heard and
after examining the case of individual whether their promotions are in
accordance with the regulations or not, shall pass necessary order to this effect.
In view of the judgment passed by the learned Single Judge, the ratio decided in
the judgments referred by the learned Counsel for the review petitioners is not
applicable to the facts and circumstances of the present case.

34. With regard to the fact that review petitioners were not party before the
learned Single Judge in the writ petition as well as in the special appeals, it has
been held by the Hon''ble Supreme Court in the case of Indu Shekhar Singh
(supra) that the appellants herein were not joined as parties in the writ petition
filed by the respondents and in their absence, the High Court could not have
determined the question of inter se seniority.

35. Here in the present case, the learned Single Judge has held that the
resolution under which promotions were made is contrary to the regulation,
therefore, without quashing and setting aside the promotion orders, the learned
Single Judge directed the Housing Board to issue notice to the persons promoted
in violation of the regulations and after providing them opportunity of being
heard, action be taken in accordance with law.

36. It is admitted that the review petitioners were not party in the writ petition
but the decision of the learned Single Judge has not adversely affected the rights
of the review petitioners as opportunity of being heard is already provided to
them and they have already availed the same and against the show cause notice,
the review petitioners have already preferred a writ petition which is still pending
and in such circumstances, non-joinder of the parties cannot said to be fatal.

37. As per the settled preposition of law laid down by the Hon''ble Supreme
Court in the case of Lily Thomas etc. etc. v. Union of India and Ors. (supra),
wherein the word ''Review'' is incorporated by the Hon''ble Supreme Court. The
dictionary meaning of the word ''review'' is ''the act of looking'', offer something
again with a view to correction or improvement. It cannot be denied that the
review is the creation of a statue. The power of review can be exercised for
correction of a mistake and not to substitute a view. Such powers can be
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exercised within the limits of the statue dealing with the exercise of power.
Mistake apparent on face of record- Cannot mean error which has to be fished
out and searched- Words "any other sufficient reason"- Mean "a reason sufficient
on grounds at least analogous to those specified in the rule".

38. Similar view has been taken in the judgment rendered by the Hon''ble Apex
Court in the case of State of Haryana and Ors. v. Mohinder Singh and Ors.
(supra), wherein the Apex Court has observed that the division bench in the High
Court, in our view, completely overstepped the limits of its jurisdiction and on
the face of it appears to have proceeded as though it is a rehearing of the whole
petition which had been earlier finally disposed of. It has often been reiterated
that the scope available for a litigant invoking the powers of review is not one
more chance for rehearing of the matter already finally disposed of. The course
adopted in this case by the High Court appears to be really what has been held
by this Court to be not permissible.

39. It is not disputed that the review petitioners have already preferred a writ
petition before this Court against the show cause notice issued by the Rajasthan
Housing Board pursuant to the directions given by this Court vide judgment
dated 20.07.98 rendered in S.B.C.W. Petition No. 827/1997, which has been
registered as S.B.C.W. Petition No. 365/2003 and the same is still pending. Even
otherwise on merits also, as observed herein above, we find no substance in
these review petitions.

40. Consequently, both the review petitions fail being devoid of merit and the
same are hereby dismissed with no order as to costs.
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