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Judgement

Kundan Singh, J.—A common issue arises for decision in all these seven Revision
Applications, hence they are being disposed of by this common judgment. The
common issue is whether the Civil Court has jurisdiction to entertain and try the
suit under the provisions of Gujarat Public Premises (Eviction of Unauthorised
Occupants) Act, 1972 (hereinafter referred to as the "Act") for injunction
restraining the petitioner-original defendants from taking over the possession of
the houses allotted to the respondents.

2. The respondents filed Regular Civil Suit Nos. 147 to 153 of 1994 in the Court
of the Civil Judge (J.D.), Bhavnagar, for a permanent injunction restraining the
petitioners from dispossessing the respondents of the houses allotted to them
along with an application for interim injunction. The trial Court held that the Civil
Court has no jurisdiction to entertain the suit and the suit along with the
application for interim injunction was dismissed. The plaintiffs filed appeals
before District Court. During the pendency of the appeal, the respondents-
plaintiffs filed an application Exh. 5 for a temporary injunction. The petitioners
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also filed the application Exh, 14 whereby the petitioners claimed that the houses
were allotted to the respondents under hire purchase scheme by the Gujarat
Housing Board and an order has been passed against the respondents-plaintiffs
under the Gujarat Public Premises (Eviction of Unauthorised Occupants) Act,
1972 (hereinafter referred to as ''the Act') and the respondents are required to
comply with the orders passed by the appropriate authority. u/s 16 of the said
Act, the Civil Court has no jurisdiction to try the suit, and therefore, the
injunction application be dismissed.

3. The trial Court came to the conclusion that the Civil Court has no jurisdiction
to entertain and/or try the suit and the suit as well as the application of the
respondents were liable to be dismissed. Hence, the 1st Joint Civil Judge (J.D.),
Bhavnagar by his judgment and order dated 29th February, 1996 allowed the
application Exh. 14 of the petitioners-defendants holding that the civil Court had
no jurisdiction to try and/or entertain the suit as also application for injunction.
Therefore, the suit and the application were dismissed.

The respondents therefore, filed Regular Civil Appeal Nos. 31 to 37 of 1996
before the District Court. During the pendency of those appeals, the respondents-
plaintiffs moved an application Exh. 5 for interim injunction. The Assistant Judge,
Bhavnagar by his order dated 16th April, 1996 has restrained the petitioners-
original defendants from dispossessing the plaintiffs from the premises allotted to
them till the final disposal of the said appeals.

4. Being aggrieved by the said order of the learned Assistant Judge, Bhavnagar,
the petitioners-original defendants have filed these Civil Revision Applications in
this Court.

5. Heard the learned Counsel for the parties and perused the relevant record.

6. The learned Counsel for the petitioners submitted that the lower appellate
Court has committed an error of law in holding that the issue as to whether the
Civil Court has jurisdiction to entertain the civil suits has to be determined along
with the issues framed by the trial Court at the relevant time. He has only
considered that before taking the final decision, if stay is not granted, there is a
likelihood of the respondents-plaintiffs being evicted forcibly from the suit
premises. It has also been observed that it would not be proper to take a final
decision regarding legality of the impugned order on the point of jurisdiction. The
applications moved in the appeal were allowed and the interim injunction was
granted by the appellate Court.

7. The learned Counsel for the petitioners submitted that the order was passed
by the appropriate authority under Sees. 5 and 7 of the Act and the order of
eviction has already been passed by the appropriate authority. Instead of going
before the authority concerned to contest the impugned order of the
proceedings, the respondents filed Civil Suits for a permanent injunction and
those suits cannot be entertained by the Civil Court u/s 16 of the Act as the
proceedings of the suit are barred by Sees. 9 and 16 of the Act. She also relied
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on the decision of this Court in the case of Jadeja Shivubha Dolubha v. Gujarat
State Road Transport Corporation Ltd., Ahmedabad, reported in 1977 GLR 656
and the decision in the case of Gujarat State Road Transport Corporation Vs.
Vimlaben L. Shah, .

8. I have carefully considered the contentions of the learned Counsel for the
parties. Section 16 of the Act provides as under :

"No Court shall have jurisdiction to entertain any suit or proceeding in respect of
the eviction of any person on the ground that he is in unauthorised occupation of
any public premises or for any other reason specified in sub-section (1) of
Section 4 or the recovery of the arrears of rent payable under sub-section (1) of
Section 7 or the damges payable under sub-section (2) of that Section or the
costs awarded to the State Government or the Corporate authority under sub-
section (5) of Section 9 or any portion of such rent, damage or costs."

9. It was also pointed out by the learned Counsel for the petitioners that Section
9 of the Act provides for an appeal before the District Court against the order of
eviction passed under the said Act within a specified period. As such, the suit
proceedings are barred by the statutory provisions of Section 16 of the Act and
an alternative remedy of appeal is available u/s 9 of the Act. The trial Court is
therefore, justified in passing the order that the suit proceedings are not
entertainaabale in the Civil Court. Hence, the order directing the suit proceedings
as well as the application for interim injunction application were dismissed as not
entertainable. Unless the proceedings of the suit are entertainable, the lower
appellate Court was not justified in granting the injunction and has thus,
committed an error in holding that the issue regarding jurisdiction will be decided
at an appropriate stage by the Court concerned. According to her, at the relevant
time, only convenience of the parties has been considered. If the suit
proceedings were not entertainable, the lower appellate Court was not justified
at all in granting the interim injunction. This Court in the case of Jadeja Shivubha
(supra) has held as under :

"In view of this settled legal position that the word "entertain" would not mean
"to receive and determine" but it would mean "adjudicate upon" or "proceed to
consider on merits". If that is the real meaning of word "entertain", it cannot be
gainsaid that the Legislature u/s 16 clearly intended that Civil Courts shall have
no jurisdiction to adjudicate upon or proceed to consider on merits in any suit or
proceeding in respect of eviction of any person on specified grounds from public
premises. In other words, the Legislature, by adopting the word "entertain"
clearly intended to oust the jurisdiction of civil Court. In that view of the matter
therefore, I do not think that the decision of the Bombay High Court can be of
any assistance to the cause of the opponent Corporation."

This view has been accepted subsequently by this Court in the case of G.S.R.T.C.
v. Vimlaben Shah (supra) in which it has been held that the suit instituted by the
respondent-plaintiff being Regular Civil Suit No. 469 of 1984 in the Court of Civil
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Judge (J.D.) was totally without jurisdiction and the Civil Court totally lacked
jurisdiction in entertining the suit.

10. The learned Counsel for the respondents conceded that the respondents-
plaintiffs have bona fidely adopted a wrong forum by filing civil suits instead of
contesting the proceedings initiated under the Act before the authority
concerned. He also submitted that the proceedings for evictions of the
respondents were taken against them and ex parte orders were passed as the
respondents have not appeared before the appropriate authority and they ought
to have appeared before appropriate authority, and if any adverse order is
passed, then they should have filed an appeal before the District Court within
prescribed time-limit. But they have bona fide adopted a wrong forum under Civil
Procedure Code. It is also provided in Section 9 of the CPC that the Courts shall
have jurisdiction to try all suits of civil nature except suits of which their
cognizance is either expressly or impliedly barred. In the present case,
undoubtedly. Civil Court has no jurisdiction even u/s 9 of CPC or Section 16 of
the Act.

11. Hence, in view of the above well legal settled position of law, these Revision
Applications deserve to be allowed and are accordingly allowed. The common
order dated 16th April, 1996 below application Exh. 5 in Regular Civil Appeal
Nos. 31 to 37 of 1996 passed by the Assistant Judge, Bhavnagar is hereby
quashed and set aside. However, the respsondents are at liberty to move an
appropriate authority under the aforesaid Act for adopting legal forum taking the
benefit of the provisions of Section 14 of the Limitation Act, However, if so
advised, they may get the benefit, of Section 9 of the Act. If the respondents
move such "an application before appropriate authority or appellate authority
under the provisions of the Act, the authority concerned will decide the same in
accordance with law after giving a reasonable opportunity of hearing to the
parties concerned. Rule is made absolute to the aforesaid extent with no order as
to costs.

12. Revision allowed.
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