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Judgement

1. A difference of opinion has arisen between the members of this Bench : vide
our separate judgments. It has been argued by the learned advocate for the
appellant that this appeal is governed by Clause 27, Letters Patent, 1866 and not
by Section 98, Civil P.C., Section 980(2) runs as follows:

Where there is no such majority which concurs in a judgment varying or
reversing a decree appealed from, such decree shall be confirmed:

Provided that where the Bench hearing the appeal is composed of two Judges
belonging to a Court consisting of more than two Judges, and the Judges
composing the Bench differ in opinion on a point of law, they may state the point
of law upon which they differ, and the appeal shall then be heard upon that point
only by one or more of the other Judges and that such point shall be decided
according to the opinion of the majority (if any) of the Judges who have heard
the appeal including those who first heard it.

This rule is applicable not only to first appeals but also to appeals from the
appellate decrees of the Subordinate Courts-vide Section 108, Civil P.C.

2. Where an appeal has been filed to this Court under the Code of Civil
Procedure, the procedure regulating the hearing and the disposal of the appeal
as laid down in the Code must be followed. The essence of a Code is to be
exhaustive and the Code has indicated the course which should be adopted
where the difference has arisen between the Judges on a question of fact and the
course where the difference has arisen on a point of law. It is clear then no
reference can be made under this section, where the Judges have disagreed on a
question of fact as in this case. There is no warrant for the view that in an appeal
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to this Court under the Code of Civil Procedure, in case of a difference of opinion
between two Judges hearing the appeal, the procedure which should be followed
is not the one clearly and specifically indicated in Section 98(2) but the one laid
down in Clause 27, Letters Patent. There is a difference of procedure between
the provisions of these two enactments. Under Clause 27 the reference is
imperative and obligatory and not discretionary as in Section 98 and under
Clause 27 the subject of the reference is wider in scope as it may relate to both
questions of fact and of law and is not restricted to points of law only as in
Section 98.

3. It has been argued that Sections 98(1) and (2) are not applicable to the High
Court and reliance has been placed upon Sub-section (3) which provides:

Nothing in this section shall be deemed to alter or otherwise affect any provision
of the Letters Patent of any High Court.

4. This subsection was incorporated into the section by the Repealing and
Amending Act 18 of 1928. It is clear that Section 98 cannot control or override
the provisions of Clause 10 and 27, Letters Patent. The words of Sub-section (3),
Section 98 cannot be construed to mean that Sections 98(1) and (2) is
susperseded by reason of certain provisions of the Letters Patent. We are clearly
of opinion that Clause 27, Letters Patent and Section 98 of the Code are not
incongruous. They do not overlap and are applicable to different sets of
circumstances. Where there is an appeal under the Letters Patent and two
Judges hearing the appeal differ in their opinion, the procedure is governed by
Clause 27, Letters Patent, but where the appeal is under the Civil Procedure Cole
the procedure is governed by Section 98. The preponderance of judicial decisions
is in support of this view. These cases have been summarised in Sir Dinshaw
Mulla''s CPC (Edn., 9 p. 296). We accept the statement of the law set out there
an respectfully dissent from the view of the Madras High Court in Immidisetti
Dhanaraju and Others Vs. Motilal Daga and Others,

5. The result is that we must give effect to the rule in affirmance of the decree c
the lower appellate Court.

6. We dismiss this appeal with costs.

7. The leave to appeal under Clause 10, Letter Patent asked for is granted.
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