
Company : CourtKutchehry
Website : www.courtkutchehry.com
Printed For :
Date : 13/09/2026

(1969) 12 RAJ CK 0008

In the Rajasthan High Court

Case No : Civil Revision No. 594 of 1968

Harakchand and Others APPELLANT

Vs

The State of Rajasthan and Others RESPONDENT

Date of Decision : 05-12-1969

Acts Referred:
Civil Procedure Code, 1908 (CPC) — Section 11, 115
Limitation Act, 1963 — Section 3, 30
Stamp Act, 1899 — Section 2

Citation : (1970) RLW 320 : (1969) WLN 457

Hon'ble Judges : D.M. Bhandari, C.J;S.N. Modi, J;C.B. Bhargava, J

Bench : Full Bench

Final Decision : Dismissed

Judgement

D.M. Bhandari, C.J.—In the suit filed by Harakchand and others plaintiffs the
Additional District and Sessions Judge, Jalore refused to admit in evidence a
document produced by the plaintiffs on the ground that the document was not
registered. The plaintiffs have filed a revision application u/s 115 of the CPC
challenging the order passed by the trial court. This revision application was
placed for hearing before one of us sitting as a single Judge. A preliminary
objection was raised that the order passed by the trial court cannot be revised u/
s 115 of the Civil Procedure Code. The learned Judge referred the case to the
Division Bench after noticing the conflict of judicial opinion in this respect. The
Division Bench has referred the matter to the Full Bench. In this way thit; case
has come before us.

Section 115 of the CPC runs as follows:

115. The High Court may call for the record of any case which has been decided
by any Court subordinate to such High Court and in which no appeal lies thereto,
and if such subordinate Court appears-

(a) to have exercised a jurisdiction not vested in it by law, or
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(b) to have failed to exercise a jurisdiction so vested, or

(c) to have acted in exercise of its jurisdiction illegally or with material
irregularity,

the High Court may make such order in the case as it thinks fit.

3. The main point to be decided in this case is whether the case of the plaintiff
falls within clause(c) of Section 115.But it would not be out of place to briefly
survey the law on other two Clauses so that the proper scope of all the three
may be app. Clauses (a) & (b) deal with exercise of jurisdiction not vested in a
court of law of failure to exercise jurisdiction so vested. The power of the High
Court to interfere in revision in such cases is part of the jurisdiction vested in the
highest court in the State to regulate the proceedings in a subordinate court so
that there may not be illegal assumption of jurisdiction by a court or failure to
exercise jurisdiction which is vested in a court. In England such jurisdiction is
exercised by issuing writ of certiorari or prohibitio as the case may be. In a way
the jurisdiction which could be exercised in England by issuing a writ of certiorari
or prohibitio with respect to the orders of Tribunals exercising judicial or quasi-
judicial jurisdiction is to be exercised to a limited extent by the High Court u/s
115 C.P.C. with regard to the orders of the subordinate courts. This is part of the
suprintending power of High Court. For the legislative history of Section 115
reference maybe made to Shiva Nithaji, Applicant v. Joma Kashinath and two
Ors. Opponents. ILR 7 Bom 341. Before the framing of the Constitution only the
three chartered High Courts could issue writs in the nature of certiorari or
prohibitio, but every High Court in India was invested with the authority to revise
the order passed by subordinate courts u/s 115 C.P.C. In Majore S.S. Khanna
Appellant v. Brig. F.J. Dhillon, Respondent AIR 1964 Su C 497 Hidayatullah, J. (as
he then was) observed as follows:

The power which this Section confers is clearly of the nature of proceedings on a
writ of Certiorari. But it differs from that power in many ways.... The power given
by Section 115 of the Code is clearly limited to the keeping of the Subordinate
Courts within the bounds of their jurisdiction. It does not comprehend the power
exercisable under the writ of Prohibitio of Mandamus. It is also not a full power of
Certiorari in as much as it arises only in a case of jurisdiction and not in a case of
error. It has been ruled by the Judicial Committee and also by this Court that the
Section is concerned with jurisdiction and jurisdiction alone involving a refusal to
exercise jurisdiction where one exists or an assumption of jurisdiction where
none exists and lastly acting with illegality or material irregularity. Where there is
no question or jurisdiction in this manner the decision cannot be corrected for it
has also been ruled that a Court has jurisdiction to decide wrongly as well as
rightly. But once a flaw of jurisdiction is found the High Court need not quash and
remit as the practice in English Law under the writ of Certiorari but pass such
order as it thinks fit.

4. In the well known case of T.C. Basappa v. T. Nagappa an Anr. 1955 S C 250
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the circumstances under which a writ of certiorari may be issued have been
discussed. In this connection we may refer to the following observations in that
case:

Certiorari may lie and is generally granted when a court has acted without or in
excess of its jurisdiction. The want of jurisdiction may arise from the nature of
the subject-matter of the proceeding or from the absence of some preliminary
proceeding or the Court itself may not be legally constituted or suffer from
certain disability by reason of extraneous circumstances. When the jurisdiction of
the Court depends upon the existence of some collateral fact, it is well settled
that the Court cannot by a wrong decision of the fact give it jurisdiction which it
would not otherwise possess. A Tribunal may be competent to enter upon an
enquiry but in making the enquiry it may act in flagrant disregard of the rules of
procedure or where no particular procedure is prescribed, it may violate the
principles of natural justice. A writ of certiorari may be available in such cases.

It may be mentioned that if the statute had entrusted aTribunal the power of
finally deciding whether or not it has jurisdiction and the court decides certain
facts in the exercise of such power and assumes jurisdiction, there is no want of
jurisdiction in the court because the statute had conferred powers to decide all
the facts including preliminary facts on which further exercise of jurisdiction
depends but if the statute confers jurisdiction if certain facts exist and not
otherwise then the court cannot by wrongly deciding that such facts exist
assume jurisdiction. In this connection we may refer to the following observation
of Lord Esher, M.R. In the Queen v. The Commissioner for Special Purposes of the
Income Tax 1888 XXI Queen''s Bench Division 313 (319):

When an inferior court or tribunal or body, which has to exercise the power of
deciding facts, is first established by Act of Parliament, the legislature has to
consider what powers it will give that tribunal or body, it may in effect say that, if
a certain state of facts exists and is shown to such tribunal or body before it
proceeds to do certain things it shall have jurisdiction to do such things, but not
otherwise. There it is not for them conclusively to decide whether that state of
facts exists, and, if they exercise the jurisdiction without its existence, what they
do may be questioned, and it will be held that they have acted without
jurisdiction. But there is another state of things which may exist. The legislature
may entrust the tribunal or body with a jurisdiction, which includes the
jurisdiction to determine whether the preliminary state of facts exists as the
jurisdiction, or finding that it does exist, to proceed further or do something
more. When the legislature are establishing such a tribunal or body with limited
jurisdiction, they also have to consider, whatever jurisdiction they give them,
whether there shall be any appeal from their decision, for otherwise there will be
none. In the second of the two cases I have mentioned it is an erroneous
application of the formula to say that the tribunal cannot give themselves
jurisdiction by wrongly deciding certain facts to exist, because the legislature
gave them jurisdiction to determine all the facts, including the existence of the

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/harakchand-and-others-appellant-… Page 3 of 8



preliminary facts on which the further exercise of their jurisdiction depends.

5. The same view has been reiterated in a number of English cases. The same
principle is applicable in construing Clauses (a) and (b) of Section 115 C.P.C. In
some cases an erroneous decision on a question of fact may be revised by the
High Court when the statute confers jurisdiction on the court only on the
existence of certain facts and not otherwise. But we may repeat that when the
court has been invested with the power or authority to determine finally all
questions of fact dealing with jurisdiction, its decision cannot be revised u/s 115
C.P.C. simply on the ground that it has wrongly determined the questions of fact.

6. A wrong decision of law may also be revised by the High Court u/s 115(a) and
(b) if by giving such decision the court has assumed jurisdiction not vested in it
or has failed to exercise jurisdiction vested in it. But such decision must have
resulted in assumption of jurisdiction not vested in a court of failure to exercise
jurisdiction vested in it, otherwise merely because a decision on the question of
law is wrong, the case cannot fall either under clause Clause (a) or Clause (b).
There are provisions of law which lay down that no court can exercise jurisdiction
when certain circumstances exist in a case. One such provision is section 11 of
the Code of Civil Procedure, which lays down that no court shall try any suit or
issue if the conditions mentioned in that section exist. The effect of Section 11 is
that the court has no power to exercise jurisdiction if the case falls within Section
11 C.P.C. A court may proceed to enquire into a case erroneously decision that a
particular suit or issue is not resjudicata but such decision can be revised by the
High Court inasmuch as by giving an erroneous decision a court has assumed
jurisdiction not vested in it.

7. The same can be said about Section 3 of the Limitation Act which also bars the
jurisdiction of a court to entertain a suit barred by limitation. The erroneous
decision on a question of wrong assumption of jurisdiction or failure to exercise
jurisdiction. It is because of the nature of the provisions of Section 11 C.P.C. and
Section 3 of the Limitation Act that make erroneous decision of law a question of
jurisdiction.

8. It is for thase reasons that the Privy Council has said in AIR 1949 239 (Privy
Council) as follows:

Mr. Pringle for the appellant admitted that no appeal lay from the order passed
by the subordinate Judge, and he did not challenge the revisional jurisdiction on
that ground. Their Lordships accept this admission and express no opinion upon
its correctness. Mr. Pringal based his objection on the principle laid down by this
Board in Rajah Amir Hassan Khan v. Sheo Baksh Singh 11 I.A. 237 : 11 Cal. 6
P.C. and Balakrishna Udayay v. Vasudeva Aiyar 44 I.A. 261 : AIR 1947 P.C. 71
and now firmly established, that a subordinate Court does not act illegally or with
material irregularity because it decides wrongly a matter within its competence.
A court has jurisdiction to decide a case wrongly as well as rightly. Mr. Pringle is
on safe ground, but the learned Subordinate Judge, having held that this was a
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commercial loan, was bound to go on to consider what effect that decision had
upon the respondents'' application, and, since the Act in terms does not apply to
commercial loans, the learned Judge was bound, upon his finding, to dismiss the
application without determining whether or not the respondents brought
themselves within Sections 30 and 36 of the Act as they claimed to do. In so
doing, on the assumption that his decision that the loan was a commercial loan
was erroneous, be refused to exercise a jurisdiction vested in him by law, and it
was open to the High Court to act in revision under Sub-section (b) of Section
115. There have been a very large number of dexisions of Indian High Court on
Section 115, to many of which their Lordships have referred. Some of such
decision prompt the observation that High Courts have not aways appreciated
that although error in a decision of a Subordinate Court does not by itself involve
that the subordinate Court has acted illegally or with material irregularity so as
to justify interference in revision under Sub-section (c), nevertheless, if the
erroneous decision results in the subordinate Court exercising a jurisdiction not
vested in it by under Sub-section (a) or Sub-section (b), and Sub-section (c) can
be ignored. The cases of Babu Ram and Another Vs. Munna Lal and Others, and
Hari Hikaji v. Naro Vishvanath 9 Bom. 432, may be mentioned as cases in which
a subordinate Court by its own erroneous decision (erroneous that is in the view
of the High Court), in the one case on a point of limitation and in the other on a
question of resjudicata, invested itself with a jurisdiction which in law it did not
possess, and the High Court held wrongly their Lordships there in, that it had no
power to interfere in revision prevent such a result. In the present case their
Lordships are of opinion that the High Court upon the view which it took that the
loan was not a commercial loan, had power to interfere in revision under Sub-
section, (b) of Section 115.

9. Having made these general observations with regard to Clauses (a) and (b)
Section 115 C.P.C. we proceed to consider Clause (c) By a series of decisions of
the highest authorites, it has been held that Clause (c) is also confined to
question of jurisdiction. In Balakrishna Udayar-Appellant and Vasudeva Aiyar-
Resppondent 44 Indian Appeals 261 their Lordships of the Privy Council have
observed that, "The section applies to jurisdiction alone, the irregular exercise or
non-exercise of it, or the illegal assumption of it: The Section is not directed
against conclusions of law or feet in which the question of jurisdiction is not
involved."

10. In AIR 1949 156 (Privy Council) it has been observed that "Section 115
applies only to cases in which no appeal lies, and, where the order of the trial
Court, right or wrong, shall be final. The section empowers the High Court to
satisfy itself upon three matters : (a) That the order of the subordinate Court is
within its jurisdiction; (b) That the case is one in which the Court ought to
exercise jurisdiction; (c) that in exercising jurisdiction the Court ha not-acted
illegally, that is, in breach of some provision of law, or with material irregularity,
that is, by committing some error of procedure in course of the trial which is
material in that it may have affected the ultimate decision. If the High Court is
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satisfied upon hose three matters, it has no power to interfere because it differs,
however profoundly, from the conclusions of the subordinate Court upon
questions of fact or law. There can be no justification whatsoever for the view
that Section 115(c) was intended to authorise the Ch Court to interfere and
correct gross and palpable errors of subordinate Courts It would indeed be
difficult to formulate any standard by which the degree of error of subordinate
Courts could be measured.

11. Thus Clause (c) is applicable only if the subordinate court appears to have
acted in the exercise of its jurisdiction illegally or with material irregularity. This
clause is to be construed as meaning "if the subordinate court appears to have
acted in the matter of exercise of its jurisdiction illegally or with material
irregularity" not as meaning "if the subordinate court appears to have Illegality
or material irregularity must have occurred in the manner in which the
jurisdiction of the subordinate court is exercised, i.e. in the manner in which that
case is heard or decided. Jenkins C.J. in Sheo Prasad Bunshidhur v. Ramchander
Haribux and Kalooram Sitaram v. Ram Chander Haribux ILR (1914) 41 Cal 323
observed:

It appears to me that Section 115 can only be called in aid when the failure of
justice if any has been due to one or other of the faults of procedure indicated in
that section. Bose J. sitting as a Judge of the Nagpur High Court took the same
view in Narayan Sonaji Sagne-Applicant v. Sheshrao Vithoba and Ors. Non-
Applicants AIR 1946 Nag. 258 (F.B.). He observed : "I am clear that the words
"illegally" and "material irregularity do not cover either errors of factor of law.
They donot refer to the decision arrived at but to the manner in which it is
reached. The errors contemplated material defects of procedure and not to errors
of either law or fact after the formalities which the law prescribes have been duly
complied with in letter and in spirit.

These observations were quoted with approval by their Lordships of the Supreme
Court in Keshardeo Chamria Vs. Radha Kissen Chamria and Others, Thereafter
there has been series of decisions of the Supreme Court in which this view has
been adhered to Reference in this connection may be made to Manindra Land
and Building Corporation Ltd. Vs. Bhutnath Banerjee and Others, Pandurang
Dhoni Chougule Vs. Maruti Hari Jadhav, Union of India (UOI) Vs. Jubbi and
Dunia, etc., Prem Raj Vs. D.L.F. Housing and Construction Pvt. Ltd. and Another, .
The latest case of the Supreme Court on this point is Messrs. D.L.P. Housing and
Construction Company Pvt. Ltd;, New Delhi-Appellant v. Sarup Singh and Ors.
Respondents Civil Appeal No. 1575 of 1989 decided on 12.9.1969.

12. The sum & substance of the matter is that unless an error of law or fact
committed by the subordinate court has arisen because (1) there is illegal
assumption of jurisdiction, or (2) there is failure to exercise it, or (3) there is
illegality or material irregularity committed in the manner in which it is exercised,
the order passed by the Subordinate court cannot be revised simply on the
ground that the order is erroneous either on a point of fact or on a point of law.
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Their Lordships of the Privy Council in Rajah Amir Hassan Khan-Plaintiff and Sheo
Bakshsingh-Defendant XI Indian Appeals 237 held that the subordinate court has
perfect jurisdiction to decide the case and even if it decided wrongly, it did not
exercise its jurisdiction illegally or with mate-rial irregularity.

13. The provisions of the C. P. Code are based on principles of natural justice or
are designed effectual hearing to the parties while deciding controversies raised
in the proceeding before the Court. Some of these provisions are mandatory and
some of the provisions are discretionary. Obviously, if the court exercised its
jurisdiction one way or the other while administering discretionary provisions,
there will be seldom any ground for revision unless the irregularity is of such
material nature that the high Court considers a fit case is made out for
interference in revision. So far as mandatory provisions of procedure are
concerned, the High Court may interfere in revision in a proper case, because the
subordinate court has committed an illegality in the manner it is exercising its
jurisdiction. Even in such cases, the High Court may decline to interfere because
the extraordinary power of supervision granted to the High Court u/s 115 C.P.C.
is not to be exercised unless a very good case has been made out for exercise of
such power.

14. In this case if has been argued before us that by wrongly construing a
document, the trial court held that it was admissible in evidence, while on a
proper construction of document, it was inadmissible in evidence because of the
provisions of the Registration Act and that the trial court thus proceeded to
incorporate on record inadmissible evidence which would eventually be taken in
consideration while finally deciding the case. Whether a particular evidence was
admissible according to law or not is a question of law which the trial court was
entitled to decide and if any error has been committed in deciding that question,
it cannot be said that such error was in any way an error in the manner of
exercise of jurisdiction.

15. The Supreme Court in Pandurang Dhondi Chougule and Ors. case AIR 1966
SC1355 supra has taken the view that even if the subordinate court has wrongly
construed the decree, the High Court was not justified in reversing the finding of
the subordinate court u/s 115 of the Code. Gajendragadkar C.J. who delivered
the judgment on behalf of the Court observed as follows:

The construction of a decree like the construction of a document of title is no
doubt a point of law. Even so, it cannot be held to justify the exercise of the High
Court''s revisional jurisdiction u/s 115 of the Code because it has no relation to
the jurisdiction of the Court. Like others matters which are relevant and material
in determining question or the adjustment of debts, the question about the
existence of the debt has been left to the determination of the Courts which are
authorised to administer the provisions of the Act, and even if in dealing with
such questions the trial court or the District Court commits an error of law, it
cannot be said that such an error would necessarily involve the question of the
said court''s jurisdiction within the meaning of Section 115 of the Code.
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16. The same is true when the court is construing a document for the purpose of
deciding whether it is admissible for want of registration-Construction of a
document is no doubt a question of law. But simply because it is a question of
law, it does not mean that in construing a document as having particular import,
the subordinate court acted with illegality or material irregularity in the exercise
of its jurisdiction. Wanchoo C. J. (as he then was) in Moonlal v. Sampatlal IRL
(1952) Raj. 1010 has taken the view that the finding of a trial court that a
document is not a promissory note and was admissible in evidence on payment
of duty and penalty could be reversed by the High Court u/s 115 C.P.C. With
utmost respect we are of the opinion that this view is not correct. Similarly the
observations of this Court in Poonam Chand v. Bastiram Deokishan 1969 R.L.W.
248 that the question as to whether a document is admissible or not admissible
is a matter of procedure is not correct. A construction of a document is a part of
proceedings of a Court and if these proceedings are conducted properly and a
mistake is made in construing the document, the order assed by the court is not
revisable.

17. We respectfully agree with the decision of the Division Bench of the Gujarat
High Court in Shah Prabhudas Ishwardas Vs. Coprarceners of a joint Hindu family
of Shah Bhogilal Nathalal and Others, in which it has been held that error of law
by the subordinate court in deciding whether a document was a promissory note
within the meaning of Section 2(22) of the Stamp Act or not was not concerned
with the jurisdiction of the subordinate court and, therefore none of the three
Clauses of Section 115 C.P.C. were attracted to the case.

18. We are therefore of the opinion that no revision lies in this case. The revision
application is dismissed with costs.
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