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In the Andhra Pradesh High Court

Case No : Writ Petition No. 12992 of 2004

Hari Shankar APPELLANT

Vs

Land Acquisition Officer, Hyderabad Urban Development 
Authority 

RESPONDENT

Date of Decision : 28-09-2004

Acts Referred:
Land Acquisition Act, 1894 — Section 18, 28, 28(2), 28A, 28A(2)

Citation : (2005) 2 ALT 543

Hon'ble Judges : A. Gopal Reddy, J

Bench : Single Bench

Advocate : N. Vasudeva Reddy, for the Appellant; G.P., for the Respondent

Final Decision : Allowed

Judgement

A. Gopal Reddy, J.—Petitioner''s land to an extent of 8112 sq. yards in S.No. 374
situate at Nalagandla village, Serilingampally Mandal, Ranga Reddy District was
acquired along with some other land for the purpose of expansion of
Ramachandrapuram Ring town, by the respondent, by issuing notification u/s
4(1) of the Land Acquisition Act, 1894 (for short "the Act") followed by
declaration u/s 6 of the Act. The Land Acquisition Officer after conducting due
enquiry passed an award fixing the market value at Rs. 16,000/- per acre and
statutory benefits like solatium and additional market value. On passing the
award by the Land acquisition Officer, as there was a dispute with regard to
payment of compensation in respect of petitioner''s land in S.No. 374, the matter
was referred to Civil Court under Sections 30 and 31 of the Act in OP 158/89,
which was disposed of on 7-9-1998, wherein it was held that the petitioner is
entitled to receive compensation only to an extent of 8112 sq.yards in S.No. 374.
Dissatisfied with the award of compensation by the Land Acquisition Officer,
some of the claimants filed a petitioner u/s 18 of the Act seeking reference. On
such reference made by the Land Acquisition Officer, the reference court in OP
No. 363/1993, basing upon the judgment of the High Court in AS No. 2885/96
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dt. 30-12-1998 and Supreme Court of India in SLP(C) No. CC-5575-5616/ 99 dt.
1-11-1999, enhanced the compensation from Rs. 16000/- per acre to Rs. 12/-
per sq.yard considering Exs.B-3 and B-4 by rejecting the claim of the claimants
for compensation to the trees and also awarded interest on the enhanced
compensation amount at the rate of 9% per annum from the date of taking
possession till payment of excess amount and further awarded that the claimants
are entitled to additional market value at the rate of 12% from the date of 4(1)
notification to the date of passing award and solatium at the rate of 30% and
rejected the claim for interest on additional market value and solatium. The
petitioner could not avail the benefit of reference u/s 18 of the Act in view of the
pendency of proceedings under Sections 30 and 31 of the Act and on coming to
know of the disposal of OP No. 363/93 dt. 3-9-2001, the petitioner filed an
application u/s 28-A of the Act on 29-10-2001 before the Land Acquisition Officer
for due determination of the compensation in the light of the award passed by
the reference court. The Land Acquisition Officer after conducting an enquiry, by
his award No. 3/2004 dated 3-6-2004 redetermined the compensation payable to
the petitioner fixing the market value of the land at the rate of Rs. 12/- per
sq.yard along with 30% solatium, 12% additional market value from the date of
notification ie., dt. 30-8-83 till the date of award dt. 29-7-87 and interest at the
rate of 9% per annum on the enhanced compensation from the date of taking
over possession ie., 29-8-1987 till the date of payment of enhanced
compensation ie., upto 31-5-2004. Further it is ordered that compensation is
ordered to be paid after deducting Income Tax as per the details shown in
Annexure-I. Questioning the award, in so far as awarding interest at 9% from
the date of taking possession till the date of payment of compensation and
ordering deduction of income tax, the present writ petition is filed.

2. Learned counsel for the petitioner contends that once the compensation
payable to the land acquired is fixed, the petitioner is entitled to interest at the
rate 9% for a period of one year from the date of taking possession and
thereafter at 15% upto the date of payment on the enhanced compensation
including that of solatium and additional market value, which are statutory
benefits under the Act and Section 34 of the Act would be applicable to the
award that is made by the Collector under Sub-section (2) of Section 28-A of the
Act as held by the Apex Court in Union of India and another Vs. Pradeep Kumari
and others, . He nextly contends that ordering deduction of income tax is
contrary to the Law declared by this Court in Rana Pratap Singh and Others Vs.
Land Acquisition Officer and Others, .

3. As seen from the award passed by the reference court in OP No. 363/93, it is
evident that an extent of Ac.388/28 guntas of land was acquired by HUDA under
award No. 2/87. Except the above OP rest of the matters were disposed of fixing
the market at Rs. 16/- per sq. yard after giving 1/3 deduction towards
development charges. Aggrieved by the same, HUDA preferred appeals in AS.No.
2885/96 and batch, wherein this court fixed the market value after giving 30%
deduction towards development value at Rs. 12/- per sq. yard. Accordingly, the
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appeals were allowed partly. Aggrieved by the same, HUD carried the matter in
appeal to the Supreme Court in SLP (C) Nos. 5575-5616/99, which were
dismissed. Following the orders passed by this court and Supreme Court, the
reference court disposed of OP fixing the market value at Rs. 12/- per sq. yard
by considering Exs.B-3 and B-4. Though petitioner and some of the land owners
sought reference to civil court with regard to other lands covered by AS No.
2885/96, the petitioner has not availed the remedy of benefit of reference u/s 18
of the Act as the dispute with regard to above land was not settled in favour of
the petitioner. After OP No. 158/89 was answered in his favour to the extent of
8112 sq. yards in S.No. 374, the petitioner sought re-determination of the
compensation in the light of the award passed in OP No. 363/93, which resulted
in passing the impugned award. Though the civil court awarded interest at the
rate of 9% from the date of taking possession till the date of payment of excess
amount in the OP, restricting payment of interest at 9% by the Land Acquisition
Officer is not in accordance with the provisions of the Act.

4. The Apex Court after considering the provisions with regard to payment of
interest u/s 28 and 34 in the case of Pradeep Kumari (1 supra) categorically held
that Section 34 of the Act would be applicable to the award that is made by the
Collector under Sub-section (2) of Section 28 and it would be permissible for him
to award interest u/s 34 on the additional amount of compensation awarded by
him. Section 34 postulates award of interest at 9% per annum from the date of
taking possession only until it is paid or deposited. Whereas proviso to Section
34 envisages that if the said compensation awarded is not paid or deposited
within a period of one year from the date on which possession is taken, interest
at the rate of 15% per annum shall be payable from the date of expiry of the
said period of one year on the amount of compensation or part thereof which has
not been paid or deposited by the date of such expiry, which is a statutory
liability under the Act, which should follow like a shadow. Though the petitioner
will have a remedy of seeking reference u/s 18 of the Act, to avoid further delay
and to cause loss to the public exchequer, this court is inclined to award interest
at the rate of that 15% on expiry of one-year period on such compensation.

5. Coming to the next submission of the learned counsel that income tax cannot
be deducted at source from out of the compensation amount payable is so longer
res integra in view of the law declared by the Supreme Court in Bikram Singh
and Others Vs. Land Acquisition Collector and Others, followed by this court in
the case of Rana Pratap Singh (2 supra) that Land Acquisition Officer cannot
make deductions at source.

6. For the reasons aforementioned, the writ petition is allowed.
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