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Judgement

Wilson, J.—We do not think there is any necessity for us to call on the defendants
in this case.

2. The point is a very small one. The contract out of which the suit arises was a
contract for delivery of certain bales of jute, so many in October and so many
within certain days of November. The contract was a written one, and contains
only a few words having any bearing on the question in dispute. The amounts
and price are set out. The goods are to be delivered free on board, and the
sellers undertake to deliver as soon as possible. Then under the heading, " Terms
and conditions, "come the words" Gash on delivery." Then it is provided that
1,000 bales are to be shipped during October, and 1,000 bales between the 1st
and 28th November, in lots of 250 at a time. The real point now is, what is the
meaning of "Cash on delivery"? What happened was this: Some days before the
28th November, I think on the 23rd, plaintiffs wrote to the vendors (defendants)
and said they desired a certain quantity of bales delivered on the 25th and 26th
November, so much on one ship, so much on another. The defendants replied
that they could not exactly comply with the plaintiffs'' desire as to time of
delivery, but they would deliver the whole quantity by the 28th, which would be
within time according to the contract. As a fact, it turned out that the vendors
had their lighters alongside the ships on Sunday and Monday, the 27th and 28th,
and were ready and willing to give delivery, if paid then and there for the jute.

3. On Monday the 28th, rather late in the day, a communication was made to the
purchasers on the subject, and then when it was too late for delivery to be given
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on that day of the whole of the bales, they sent some one on board the ships
with cash to pay for the bales as they were delivered. The consequence of this
delay was that the bales were not delivered. The plaintiff''s cannot say they were
taken by surprise, as there had been correspondence between the* parties in
which the vendors said they would insist strictly on their rights under the
contract, and it was known what they meant by that, as similar points had been
the subject of litigation in a case in which the present defendants were
concerned; and that the plaintiffs did not think they could safely assert any other
view of the contract is plain from what they did on the 28th when they sent cash
on board the ships. Under these circumstances, the plaintiffs have brought this
suit against the defendants for non-delivery of the jute. The defence is that the
vendors were ready and willing to deliver the jute if the plaintiffs had been ready
to pay for it as it was delivered. The only question, then, as I said before, is what
is the meaning of the words "Cash on delivery." The defendants say the words
mean, cash as the bales are delivered over the ship''s side.

4. The plaintiffs say they mean, cash in exchange for mate''s receipts to be
brought to their office. These words are of common occurrence not only in this
country, but all over the world; and it would be a most dangerous thing if we
were to introduce any doubt as to their meaning. Cash on delivery means cash in
exchange for and simultaneous with delivery of the goods. If doubt were allowed
as to the meaning of these words, it might also be raised as to the meaning of
other just as common words, such as payment against shipping documents.

5. No doubt such a contract, if rigidly enforced, may in many cases prove very
troublesome to the parties, and, consequently, we find from the evidence that
some mercantile men avoid such a form of contract. Sometimes the purchaser
waives a little of his rights and pays for the goods a little before delivery.
Sometimes the vendor waives a little of his rights and takes payment on
presentation of the mate''s receipts. But that does not alter the plain meaning of
the words.

6. Then it is said that there is evidence of custom which alters the meaning of
the words. In the first place, I think it may well be questioned whether evidence
could be given to contradict the plain meaning of these words of a written
contract; but whether that be so or not, there is nothing in this case amounting
to evidence of custom to show that a different meaning should be put on the
words from the natural one. The evidence goes no further than to say that the
difficulty in most cases is got over by one party giving way a little. The result is
that we think the learned Judge''s decision is correct.

7. The first three questions referred to us are-

8. [His Lordship read the first three questions, see ante p. 419, and continued.]

9. These three questions it is convenient for us to answer together by saying
that, where a contract is for delivery free on board," and cash on delivery" is
provided for, payment may be required upon delivery of the goods at the time
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and place mentioned in the contract for delivery.

10. The other two questions we answer in the negative.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/heilgers-and-co-appellant-hash-jadu… Page 3 of 3


