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Judgement

K. Raviraja Pandian, J.—Learned Counsel for the petitioner strenuously
contended that though the Division Bench judgment was rendered in the context
of Rule 147 of the Central Excise Rules, the Division Bench had not considered
Section 23 of the Customs Act and that Division Bench judgment has been
considered by the authorities below, including CEGAT, to come to the conclusion
that the petitioner is not entitled to the remission u/s 23 of the Customs Act.

2. I have heard the argument of the learned Counsel for the petitioner and also
perused the material on record.

3. It is true that the Division Bench judgment referred to by the respondents has
been rendered with reference to the statutory provision made under Rule 147 of
the Central Excise Rules. But, even assuming that the Division Bench judgment is
not applicable to the facts of the present case, the petitioner, who is claiming
benefit u/s 23 of the Customs Act, should make out a case before the authorities
that the theft occurred in the bonded warehouse of the petitioner would come
within the purview of Section 23, so as to have the benefit of remission in its
favour. It is needless to say that the statutory provision has not, in any event,
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suggested the word ''theft'' within its purview. The Section has been couched in a
manner to the effect where it is shown to the satisfaction of the Assistant
Collector of Customs that any imported goods have been lost or destroyed, at
any time before clearance for home consumption, the Assistant Collector of
Customs shall remit the duty on such goods. The terminology used in the
provision ''lost'' or ''destroyed'' is not applicable to the facts of the present case,
as it is stated that there was a theft, occurred in the bonded warehouse of the
petitioner. So, the one and only point to be considered is, whether the petitioner
is entitled for remission, because of theft? The necessary corollary would be,
whether the terminology ''lost'' or ''destroyed'', used in the Section, would
encompass the act of theft.

4. Learned Counsel for the petitioner, except placing an argument that the
Division Bench judgment is not rendered with reference to Section 23, is not able
to convince the court that Section 23 of the Act would also comes to the aid of
the petitioner in the event of theft, in spite of repeated adjournments granted to
argue the case that the incident of theft would come within the purview of the
terminology ''lost'', or ''destroyed'', used in the section.

5. As the Counsel for the petitioner has not made out any case to sustain, this
Court is not able to grant any relief in favour of the petitioner. Therefore, this
Writ Petition is dismissed. No costs. Consequently, the connected W.M.P. No.
1875 of 2002 is also dismissed.
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