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1. Heard learned counsel for the petitioners and the learned Advocate General for
the State of Bihar.

2. This writ petition has been filed by two petitioners claiming themselves to be
the validly appointed teachers of Madarsa Islamia Arbia, Naeemia, Sonebarsa,
Maharajganj, District- Siwan. They claim that the Petitioner No. 1 was appointed
under a resolution dated 16th July, 2012, whereas the Petitioner No. 2 was
appointed under a resolution dated 16.08.2012. These proposals were preceded
by an advertisement in the year 2011 and after the selection process, the papers
with regard to the selection of these two teachers were sent for approval to the
competent authority with regard to which approval was granted, as disclosed in
Paragraph 9 of the writ petition. This factum of appointment of the petitioners
and their approval remains undisputed.

It is, however, submitted by the learned Advocate General that these
appointments having been made after the resolution dated 15th of February,
2011, they were entitled to a fixed pay which has been now indicated in the
impugned memo dated 31st August, 2013 where Clause 6 categorically provides
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that such of these teachers who have been appointed after 15th February, 2011
shall be entitled to fixed pay only.

3. The challenge has been raised to the resolution dated 31st August, 2013 to
the aforesaid extent contending that the same is arbitrary and discriminatory and
there is no rationale so as to reduce the pay-scale of the petitioners that they
were already enjoying pursuant to their appointment by retrospectively applying
the resolution dated 31st August, 2013.

4. The background in which this challenge has been raised centres around two
resolutions, one dated 15th February, 2011 and the impugned resolution dated
31st August, 2013.

5. There were 1128 Madarsas that were recognized and aided by the State
Government but were privately managed. According to the resolution dated 15th
February, 2011 apart from these recognized and aided private Madarsas, there
were 2459 unrecognized and unaided Madarsas who were registered with the
Madarsa Board. It appears that an issue was raised with regard to bringing such
2459 Madarsas on the grant-in-aid list and extend State benefit to them. It is in
respect of such Madarsas, that were unrecognized, that a resolution was passed
on 15th of February, 2011, wherein it was provided that a departmental survey
will be conducted with regard to the status of these 2459 Madarsas and
thereafter the grant-in-aid shall be proportionately given to them for meeting the
expenses of salary which shall be at a fixed rate. Thus, the scale of pay was a
fixed rate of pay-scale that was to be provided to the teachers of such of these
2459 Madarsas, if they were otherwise found to be eligible for recognition.

6. The resolution nowhere indicates of the applicability of fixed pay-scales in
respect of recognized and aided Madarsas including the 1128 Madarsas referred
to therein that were already recognized prior to 15.2.2011 and its teachers who
were getting regular pay-scales. The said resolution was, therefore, not made
applicable in respect of teachers appointed in the recognized Madarsas that were
already on the grant-in-aid list prior to 15th February, 2011. There is no dispute
that the petitioners have been appointed in such Madarsas which were already
recognized and were already in the grant-in-aid list where they were getting the
regular pay-scale. It is correct that their appointment has been made after 15th
of February, 2011, but the fact remains that these appointments are prior to the
impugned resolution dated 31st August, 2013 in Madarsas that were recognized
and aided prior to 15.2.2011.

7. Consequently, the petitioners belong to those class of teachers who were
appointed against sanctioned posts in recognized Madarsas that were already on
the grant-in-aid list prior to the resolution dated 15th February, 2011.

8. The contention of the learned Advocate General is that as per Clause 7 and
Clause 8 of the resolution dated 15th February, 2011, the same was also meant
to be applied in respect of all appointments in all Madarsas and Sanskrit Schools
irrespective of their status of recognition and receiving grant-in-aid list prior to
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15th February, 2011. In essence, his argument is that since the petitioners were
appointed after 15.02.2011, therefore, they are also covered by the aforesaid
two clauses.

9. Clauses 7 and 8 are extracted hereinunder:-

"7- geh foRRIIRI I5d SRR gRT I8 fAvfy foar man g foh AR g aexza faen 912 grr Rafag
2459 Hezd! i st faumfia geed T 1090 faie 29.11.1980 A fAfgd ral & 3freltes & e faen
IRt & erfl S| STioR=T Iuerd RafRa erdf ot qR1 e aTet At ol fagR Isa Aezar
frenm St gRT Uil UG Y ST deTd, S e & &U ? 3= f[darer g uRf9e e &
fRYerent ot adtaT & <7 fAad 39 & Tuged AfA fTa A o ot forar mam

8- ST TIHR GRT MUTeHTST fSeTiid ITHNTd JEUE & Jfedl Taad | Hafdd Aezar sRrfean
SHGIGH IH, SHURYRT <! UHIhid UG e Ug 39 hriRd f1efehl ehl STRIeRT UfehadT o AR 3™
&Y if9r 4 ot FAofag ferm mar g1

10. A perusal of Clause 8 read with Clause 7 would leave no room for doubt that
it was in respect of only those 2459 Madarsas which were unrecognized and it is
in respect of the teachers appointed in such Madarsas that the Government came
out with a policy to provide them with a fixed pay-scale as against the regular
pay-scales that were being paid to the other teachers including the petitioners
who were appointed in recognized and aided Madarsas that were getting benefits
prior to 15.2.2011.

11. In our considered opinion, the resolution dated 15th of February, 2011,
therefore, because of the aforesaid distinction as explained above was not at all
applicable in the case of the petitioners who were already appointed and
approved against sanctioned posts from the grant-in-aid that was being received
by such Madarsas even prior to 15.02.2011. Clause 7 categorically applies to
such Madarsas to be found eligible amongst 2459 Madarsas with which the
petitioners had no concern.

12. The impugned resolution dated 31st August, 2013 proceeds to impose the
condition of fixed salary in respect of all the teachers who were appointed after
15.02.2011 in the recognized 1128 Madarsas and 531 Sanskrit Schools. This has
been clarified in Clause 5(t) read with Clause 6 of the impugned resolution dated
31st August, 2013 that are extracted hereinunder:-

"5(t) gAIfET A9 & I T o folg TP ST Thd [aenerdt/Aeedl & wiigd ferent/
frereheR it & uel R i w9 & Fged 31 fAarent/[Rerhor Hifar & Ay <7 ghm, See oy
THR gRT G4 & da iTa & g s a7 & wiepfa & 78 1 fa=ies 15.02.2011 & a5 fafdaq
g St P SRR gRT fAad da9 & sneR W Srge f&ar S g, g9 fily =i gRT 8@ @
URATT GehR TR oh1 THIG UTG fehar S|

(6) I5T & IRTSThII UEiepd ;fa=T Afgdeg 1119 HeAT TF 09 aTfelehl AT AT FeT 1128 AR
T fafes &R & 531 T¥epd el # riRd fieren!/fRigrchr it &t darght & gard ge Red 1g
WEHR R 3gaH & [fad g 3a7 & g & {7 15.02.2011 & @a: Convert A SRR 3R &7
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15.02.2011 & 3ferar a1g &t IRt Rfgaat & faweg Pgaa et/ Ak it & g g war
GRT f9d 3= Y 70T & SR TR 3G oF gl

13. The petitioners are Teachers of such Madarsas and Schools that stood
recognized and aided prior to 15.02.2011. The impugned Resolution dated
31.8.2013 quoted hereinabove in Clause 6 converts the pay-scales of those
Teachers who were appointed in such schools after 15.02.2011 with retrospective
effect. This was therefore impermissible as the matter under consideration on
15.2.2011 was of giving a fixed pay-scale to those Madarsas who had not been
recognized up to 15.02.2011, and were found eligible after inquiry in terms of
the said order of the Government. The 15.02.2011 Resolution therefore did not
contemplate reduction of salary of those who were getting a regular pay-scale in
recognized and aided Madarsas against posts sanctioned prior to 15.02.2011
which formed a different class. The petitioners were deprived of the regular pay-
scale for bringing about an equality in respect of institutions which were not
subject matter of the Resolution dated 15.02.2011. The 15.02.2011 resolution
does not stipulate any restriction of regular pay-scales. The State Government
may have been under some compulsion to reflect equality in its actions as they
agreed to give a fixed pay-scale to the Madarsas that were recognized after
15.02.2011 as those Teachers may have demanded a regular pay-scale, but the
same could not have been made a ground for deprivation of the pay-scale
admissible to sanctioned posts in respect of the Madarsas and Schools that stood
recognized and aided prior to 15.02.2011. The said benefits could not have been
withdrawn retrospectively as the petitioners even though appointed after
15.02.2011 but before 31.08.2013 were occupying posts that were recognized
and aided even prior to 15.02.2011 with regular pay-scale. The posts had not
been abolished nor their pay-scales had been reduced when the petitioners were
appointed which was admittedly prior to 31.08.2013. The shifting and
adjustment of financial burden adopted by this discriminatory process therefore
is an irrational exercise and is both arbitrary and discriminatory. If the State
Government chose to give a lesser pay-scale to Madarsas which were
unrecognized and unaided but were recognized after 15.02.2011, the same
formed a separate class and it cannot be clubbed together for the purpose of
revising the benefits of the petitioners who were in their own right entitled and
were already getting a regular pay-scale prior to 31.08.2013. The impugned
Resolution dated 31.08.2013, therefore, cannot apply in the case of those who
have been appointed prior to 31st August, 2013.

For all the aforesaid reasons, the impugned action and Resolution to the
aforesaid effect converting the pay-scale of the petitioners cannot be sustained
and is, hereby, quashed insofar as it relates to the petitioners.

14. We, accordingly, allow the writ petition and declare that the petitioners will
continue to get the same salary that they were getting prior to the impugned
resolution together with all arrears on that account that shall be released
forthwith within a period of three months from today.
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