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Judgement

Sulaiman, C.]J.—This is a reference by the Board of Revenue u/s 57, Stamp Act,
(Act 2 of 1899) for the expression of an opinion as to whether the document in
question is chargeable as a lease under Article 35(a)(4), Schedule 1, Stamp Act,
or an indemnity bond or an agreement chargeable with less duty.

2. It appears that an agreement was executed on a blank paper on behalf of the
Secretary of State which was also signed by the representative of the Burmah
Shell Oil Storage and Distributing Company of India, Limited and was dated 7th
September 1931. Under this document the Oil Company, which is called the
licensee throughout, was to have the temporary use or occupation of a piece of
land at Roorkee, solely and entirely for the purpose of constructing and
maintaining thereon a petroleum installation for the storage of petroleum, etc;
the Company was forthwith to erect on part of the said land a petroleum
installation at its own cost capable of holding, in the case of existing installation
not less than 5,000 gallons and in the case of new installations, not less than
6,500 gallons of petroleum in bulk; the Company was however bound, before
proceeding to construct any building or other structure or works in connection
with the said land, to supply detailed plans and specifications to the railway
authorities for approval but after such approval the Company had forthwith to
proceed with the erection and construction of the said petroleum installation or
other works as sanctioned. The Company was however bound to allow the
Divisional Superintendent or any other authorised Officer of the Railway
Administration free access at all times to the said land and to the petroleum
installation and all other buildings and works, etc; and was bound whenever so
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requested by such officer to rebuild, replace or repair buildings and other works,
etc; which were considered by him to be improperly situated or to be of defective
design or construction or in want of repair. The Company was to pay to the
Railway Administration a sum of Rs. 214-8-0 at the rate of Rs. 2-8-0 per
thousand square feet every month or part thereof in return for the use of the
plot of land occupied by the Company; such payment was considered to be due
and payable each and every year in advance within the first week of that year
and the Company was also to pay all local cesses, rates and taxes which might
be payable in respect of the land and the installation buildings and works, etc.
There was a provision that the Company shall not transfer or sublet or in any
way part with the privileges conferred upon the Company and then there were
also provisions regulating the sale of petroleum, its carriage and storage, with
which we arc not concerned. Para. 11 provided that in the event of the Company
being guilty of breach of any of the provisions of the document it would be lawful
for the Railway Administration to determine and cancel the license upon seven
clear days" written notice and at the expiration of the period of such notice the
license was to be determined and cancelled unless the notice was previously
revoked. Para. 12 provided that these privileges were granted on the express
understanding that either party would be at liberty to determine and put an end
to this transaction by giving to the other of them at any time three months"
notice.

3. Paragraph 13, on which great reliance is placed on behalf of the Company,
stated that nothing contained in the document should be construed to create a
tenancy in favour of the. Company or to prejudice or affect the lights and powers
of the Railway Administration in and over and in relation to the said land and the
use and enjoyment thereof and the exercise by the licensee of the liberties and
licenses thereby granted. It then proceeded to state that the Railway
Administration would have full and absolute power from time to time to direct in
what manner such liberties and licenses should be exercised and enjoyed and
that the Company would not be at liberty to exercise the said liberties and
licenses otherwise than in such manner as the Administration shall from time to
time direct. It then provided that on the determination of the license the Railway
Administration would re-enter upon and re-take and absolutely retain possession
of the land. The Company was at all times to keep the Administration indemnified
against and to reimburse to the Administration all claims, demands, damages,
etc; which the Administration may have to sustain or incur.

4. Last of all the document provided that the Company was to pay the cost of the
preparation, stamping, execution and registration. As pointed out above, the
document was never stamped but was presented for registration. The sole
question for consideration before us is whether this document created a mere
license in favour of the Oil Company so as to be exempt from stamp duty. There
is no doubt that we have to consider the provisions of the Stampt Act for the
purpose of answering this question. License is not defined in the Stamp Act at
all, but it is defined in Section 52, Easements Act, as follows:
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Where one person grants to another, or to a definite number of other persons, a
right to do, or continue to do, in or upon the immovable property of the grantor,
something which would, in the absence of such right, be unlawful, and such right
does not amount to an easement, or an interest in the property the right shall be
called a license.

5. It is obvious that in the absence of any other definition of "license," the
definition of it as contained in the Easements Act might well be adopted. Prima
facie, a license merely grants a right to do or permit to do something, which
would otherwise be unlawful, upon an immovable property. Obviously it is not a
transfer of any interest in immovable property, nor prima facie is it a (transfer of
a right to exclusive possession over that property. It is equally clear that a right
cannot amount to license if it falls under the definition of an easement or
amounts to an interest in the immovable property itself.

6. "Lease" is defined both in the Transfer of Property Act and in the Stamp Act. u/
s 105, T.P. Act, a lease is a transfer of a right to enjoy immovable property made
for a certain time, express or implied, or in perpetuity in consideration of a price
paid or promised, etc. If we had to to go entirely by the definition of "lease" as
contained in Section 105, it may be difficult to hold that a transaction amounts to
a lease when there is no transfer of a right to enjoy the property for a certain
time. But Section 2, Sub-section 16, Stamp Act, while presumably borrowing the
definition of "lease" as contained in the Transfer of Property Act, adds thereto a
provision that "lease" shall include also among other things a kabuliat or other
undertaking in writing (not being a counterpart of a lease) to cultivate, occupy or
pay or deliver rent for immovable property.

7. The use of the words "include also" obviously implies that the definition of
"lease" as contained in the Stamp Act is wider and more comprehensive than the
definition of it in Section 105, T.P. Act. It would follow that even if a transaction
does not amount to a lease u/s 105, of the latter Act, it may nevertheless be a
lease for the purposes of the Stamp Act. No. doubt the parties call this document
an agreement by way of license and throughout that document the same
phraseology has been used and the parties are called licensor and licensee.
There is also a clear statement that this deed should not be construed to create a
tenancy in favour of the Oil Company. It is however clear that such recitals in a
document can never be conclusive, and we have to look to the substance of the
terms agreed upon and not to the nomenclature given to the deed by the parties.

8. In many cases the distinction between a license and a lease is a very narrow
and thin one and there may be considerable difficulty in deciding whether a
transaction amounts to a lease or a license. There are many points which make
this transaction resemble a lease. On the other hand, there are others which
make it resemble a license. We have already noticed that there is no right to
transfer or sublet or in any way part with the privileges conferred by this
document and that the transaction was to be determined and cancelled at very
short notice and there was to be a right of free access for all time to the land in
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favour of the Divisional Superintendent or any (Other authorised officer of the
Railway Administration. On the other hand, there is no doubt that the use and
occupation of the land during the period when this transaction was to remain in
force were transferred to the Oil Company and they were forthwith to erect on a
part of the land a building or other structure of a substantial and permanent
character and when the transaction was to be terminated the Railway
Administration had the right to re-enter upon, re-take and absolutely retain the
possession of the said land. The provision in para. 13 is prima facie inconsistent
with the provision in para. 1 of the agreement; but on a comparison of the
different phraseologies used at the two places it seems that they are not
necessarily contradictory. While temporary use and occpuation were handed over
to the Oil Company, the Railway Administration retained their rights and powers
in and over and in relation to the use and enjoyment of the land and full and
absolute power to give directions in what manner the liberties and privileges
would be exercised, that is to say, the control was retained by the Railway
Administration but the use and occupation were certainly transferred to the Oil
Company. This is obvious from the fact that the Company was to put up a
substantial building of a permanent character and after the construction of the
building the actual possession of the land could not remain with the Railway
Administration, only their officer was allowed access to the land for the purposes
of inspection.

9. In view of these provisions it is quite clear that so long as the transaction
remained in force and was not terminated and the Oil Company was not ejected
and the Railway Administration did not re-enter, the former had exclusive
possession and enjoyment of the land for the time being, the only restriction
being that they were bound to allow the Railway officers to inspect the premises.
On this view of the terms of the document alone the transaction would not be a
mere license within the scope of Section 52, Easements Act, as a license does
not confer exclusive possession and enjoyment. As pointed out above, the
definition of "lease" in the Stamp Act which does not contain any definition of
"license" at all is wide enough to include the present transaction. If there was an
undertaking on the part of the Oil Company in writing, which was not a
counterpart of a lease, and the undertaking was to occupy or pay or deliver rent
for immovable property, the document would be a lease of an immovable
property within the meaning of the Stamp Act and would therefore be liable to
stamp duty. The learned advocate for the Company has urged that Section 2,
Sub-section 16, Sub-clause (b) contemplates a case where there is not a
composite agreement signed by both the lessor and the lessee, but only a
unilateral agreement signed by the lessee in the form of kabuliat or a
counterpart of a lease. This contention cannot be accepted because the
undertaking referred to therein has to be other than a counterpart of a lease, it
need not necessarily be the kabuliat which is expressly mentioned. It is also
obvious that the mere fact that the lessor also is a party to the same document
and has signed it would not take it outside the scope of the sub-clause.
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10. In the present case the Oil Company which had the use and occupation of
the land was bound forthwith to erect on a part of the said land a petroleum
installation and to maintain the building and the structures in proper condition
and take necessary precautions and safeguards. Even if they did not actually
occupy the land, they were liable to make periodical payments. It is therefore
very difficult to say that this document did not amount to an undertaking in
writing to occupy an immovable property.

11. Great reliance has been placed on the Full Bench case of the The Acting
Secretary, Board of Revenue (Separate Revenue) Vs. The Agent, South Indian
Railway Company Ltd., in which the agreement was somewhat similar. But there
the right given by the Railway Company to the Municipal Council was for the
purpose of storing coal imported by the Municipality on the land in the
possession of the Company. It also appears that the Railway Company had no
authority whatsoever to grant a lease of the land and could grant only a license
for it. The Municipal Council was not to put up any construction of a permanent
character on the land although there was a fixed amount called rent which was
payable by the Municipal Council. The case came under the Stamp Act,
apparently amended by a local Act of the Madras Presidency. Unfortunately the
amended Act is not before us, and it is not possible to verify the references to
the various sections in it which do not exactly tally with the Stamp Act which we
have to consider. But the learned Chief Justice, with whose view the other
learned Judges- agreed, laid emphasis on the circumstance that the Railway
Company was prohibited by orders of the Government of India from executing
leases of land in their possession and considered that circumstance important for
the purpose of understanding the intention of the framers of the document.

12. Krishnan, J., in addition also thought that the case would not fall u/s 2(16),
Stamp Act, as it could not be said that there was an undertaking in writing to
occupy or pay or deliver rent for the immovable property. The learned Judges
considered that the use of the word "rent" in the document before them was
unfortunate and unhappy and the word was not used in the same sense as it was
used in the statute itself. A right to store coal on a piece of land without a right
to put up a building thereon is very much in the nature of a mere license, and it
may well be said that there is no right to occupy the land in the sense of
retaining exclusive possession over it but it is a mere right to use the land for
that purpose. That case is therefore clearly distinguishable from the case before
us. Here the use and occupation were transferred and there could not be a
simultaneous possession exercised by the Railway Administration when a
substantial building was put up on the land. There was also an undertaking by
the Oil Company to occupy the land and make payments in the nature of rent. In
my opinion, therefore the document in question is a lease within the definition of
that term u/s 2, Sub-section 16, Clause (b) and is therefore chargeable as a
lease under Article 35(a)(4) of Schedule 1.

Mukerji, J.
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13. I entirely agree that, the document in question is a lease within the definition
of that term to be found in the Stamp Act, 1899, Section 2(16), and should have
been stamped in accordance with Schedule 1, Article 35, Clause (a), Sub-clause
4,

14. The language of the agreement hasbeen noticed at length by the learned
Chief Justice and I do not feel called upon to re-state the purport of the same.
Briefly, a company, dealing with petroleum and enjoying a very big name,
obtained land from a Railway Administration for the purpose of storing on it
petroleum. The Company agreed to pay a certain sum of money, monthly, for the
benefit derived, namely, use and occupation of the land. The question is whether
an agreement like this should be at all stamped, and if so, under what rule of law.

15. In my opinion; the answer to the question should be looked for in the Stamp
Act and the Stamp Act alone. It is true that the term "lease" has been defined in
the Transfer of Property Act and that the term "license," as defined in the
Easements Act, finds no place in the Stamp Act. It is not for ma to find out the
reason why different definitions have been provided in the Stamp Act and in the
Transfer of Property Act for the term "lease" and why the word "license" has not
found any place in the Stamp Act. It may be that for the purposes of levying duty
the legislature thought it necessary to charge certain documents and not to
charge certain others. We have to read the mind of the legislature only through
the language employed by it and not by speculation. If we read the Stamp Act
and if we find that the document comes within the definition of the word "lease,"
we must hold that the document is chargeable with duty even if we should also
hold that the transaction would be a license within the meaning of Section 52,
Easements Act. It is possible, may, it is probable, that it was in the mind of the
legislature to levy a duty where a transaction, which was a mere license under
the Easements Act, but was reduced to writing and that therefore it did not think
it necessary to define the word "license." The transaction fell within the widened
definition of the word "lease."

16. In the Stamp Act the term "lease" is described in several ways. First of all, it
is said that lease means a lease of immovable property, and this, presumably
means a lease which is a lease within the meaning of the Transfer of Property
Act. Then the Act says that it includes "patta" a term which is not again defined.
Then it says that a lease includes "...undertaking in
writing...to...occupy...immovable property."" We need not go further for, in my
opinion the agreement before us comes clearly within the language quoted
above. This is a document by which the Petroleum Company gave an undertaking
in writing, to occupy immovable property. Now this document is not a
counterpart of a lease because there is no separate lease. The reason why
counterparts of a lease have been exempted from the definition is that
counterparts are separately provided for, where the original or the principal
document is properly stamped: vide Stamp Act, Schedule 1, Article 25. The
document before us has been signed both by the grantor and the grantee (I am
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using expressions which cannot be taken exception to). There being no (sic) or a
lease the document is not a counterpart of a lease. It is simply an undertaking in
writing to occupy an immovable property. In this view, whether the transaction is
a mere license within the meaning of Section 52, Easements Act, or whether it is
a lease within the meaning of the Transfer of Property Act, for purposes of stamp
duty it is chargeable. As it is not for any definite term, the duty chargeable is the
duty laid down in Schedule 1, Article 35, Clause (a), Sub-clause (4).

17. The learned Counsel for the Company has strongly relied on a Madras
decision, namely, The Acting Secretary, Board of Revenue (Separate Revenue)
Vs. The Agent, South Indian Railway Company Ltd., The decision is certainly in
conflict with the opinion expressed above, and I would with the greatest respect,
dissent from that judgment. A difficulty has arisen in interpreting that judgment
because of the reference to some Act which is not before us. The Stamp Act
which we have got before us does not mention a lease in Schedule 1, Article 30.
Two of the learned Judges, did not consider the definition of "lease" to be found
in the Stamp Act and the learned Third Judge seems to hold that the word
"lease" as stated in the Stamp Act must be a lease as defined in the Transfer of
Property Act and a license for the purposes of stamp duty must be the license as
defined in the Easements Act. In my view we should not look into either the
Transfer of Property Act or the Easements Act. We should confine our attention to
the definition given in the Stamp Act and the Stamp Act alone. For the reasons
given above, I concur in the opinion expressed by the learned Chief Justice.

King, J.

18. I also agree. In my opinion the document in question is clearly an
undertaking in writing to occupy immovable property, and is not a counterpart of
a lease, and must therefore be treated as a lease for the purposes of the Stamp
Act.
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