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Judgement

Dawson Miller, C.J.—This is a reference u/s 66 of the Indian Income Tax Act,
1922, for the opinion of the High Court upon certain questions which arise in
relation to the assessment of the taxable income of the K.M. Selected Coal
Company, for the year 1921-22. The Company is the proprietor of a colliery in
Jharia and claims that in assessing its income for the year in question certain
local rates imposed upon the out-turn of the coal in the one case and upon the
despatches of the coal and coke in the other should be deducted from the
taxable income under the provisions of the Indian Income Tax Act, 1922. The
question for determination is whether in arriving at the taxable income the local
rates, to which I shall refer in greater detail presently, can be deducted under the
provisions of Section 10, Clause (viii) or (ix), of the Income Tax Act, 1922. It is
admitted that the income payable by the assessee comes under the head of
"business" within the meaning of Section 10 and the tax payable in such a case
is in respect of the profits or gains of the business carried on by the assessee.
The Section provides by Clause (2) that such profits or gains shall be computed
after making the following allowances. Then there follow Sub-clauses (i) to (ix)
which include amongst other things certain deductions in respect of rent for the
premises in which the business is carried on, in respect of repairs in certain
cases, in respect of interest of capital borrowed for the purposes of the business,
in respect of insurance, repairs to buildings, plant and machinery depreciation
and other matters which it is unnecessary to enumerate further. Then follows
Sub-clause (viii) which is in these terms.

(viii). Any sums paid on account of land-revenue, local rates or municipal taxes
in respect of such part of the premises as is used for the purposes of the
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business.

2. Sub-clause (ix) is as follows:

(ix) Any expenditure (not being in the nature of capital expenditure) incurred
solely for the purposes of earning such profits or gains.

3. The rates in question which it is sought to deduct from the taxable income for
Income Tax purposes are imposed in the one case under the Bihar and Orissa
Mining Settlements Act, 1920, Clause (23), which provides that the Board (that
is the Mines Board of Health for the district, established under the Act) shall
impose yearly an assessment at rates not exceeding the maximum rates
prescribed on all owners of mines in which are employed persons residing in the
Mining Settlement, and all persons who receive any royalty, rent or fine from
such mines, and the assessment by Clause (3) of the Section shall be based in
the case of owners of mines, on the annual output from their mines. In
pursuance of that Section a rate was imposed upon the assessee in this case
upon the annual output from the mine. The other tax or rate is that imposed by
the Jharia Water-Supply Act (Bihar and Orissa Act III of 1914) which by Section
45 provides that:

There shall be formed a fund to be called the Jharia Water Fund which shall be
vested in the Water Board and there shall be placed to the credit thereof in the
District Treasury or a Sub-Treasury.

(1) the proceeds of a tonnage cess on the annual despatches of coal and coke
from mines.

4. Section 54 and the following sections in Chapter VI make provision for the
levy of the cesses there named. A cess under these sections was imposed upon
the assessee in respect of the annual despatches of coal and coke from the mine.
It is in respect of these two rates that a deduction is claimed by the assessee in
this case.

5. It is admitted that these rates are local rates within the meaning of Clause
(2), Sub-clause (viii), of Section 10 of the Indian Income Tax Act, 1922 but it is
contended on behalf of the Commissioner of Income Tax that such rate is not a
rate in respect of such part of the premises as is used for the purposes of
business; that indeed it is not a tax upon the premises at all but is a tax levied
upon the owner of the mine in respect not of any buildings or land which may be
described as premises but upon the annual out-put in the one case and upon the
annual despatches in the other and therefore that by no straining of the
language of clause (viii) could you bring the present rates within the scope of
that clause. The duties leviable under the two Bihar and orissa Acts mentioned
are not, in my opinion, local rates imposed on such parts of the premises as are
used for the purposes of the business within Clause (viii) of Section 10 of the
Indian Income Tax Act, 1922. That clause appears to me to contemplate a tax or
rate imposed on the premises in the ordinary acceptation of the word, in this
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connection the buildings and land where the business is carried on or such part
thereof as is used for the purpose of carrying on the business, such as offices,
workshops, warehouses, etc., as distinguished from private residences
unconnected with the business. The levy in such cases where the rate is imposed
on the premises for municipal purposes is generally assessed on the annual value
of the premises and I do not think it can be said that the word premises includes
the annual output or the annual despatches of coal from the mines.

6. With regard to the second point, namely, whether these rates are included
under Sub-clause (ix) of Clause (2) of the Section the case appears to me to
present very much greater difficulty. It must be borne in mind that in assessing a
taxable income derived under the head of business it is only the profits or gains
of the business that are to be taxed and the question which arises in the present
case is whether these profits or gains are to be arrived at after deducting the
local rates imposed upon the assessee in the present case. There can be no
doubt to my mind that from a commercial standpoint these rates imposed upon
the proprietor of the business would be deducted in the Company''s balance-
sheet before any profits could be shown as the profits of that business. But it is
necessary to consider further whether the rates in question can be regarded as
an expenditure incurred by the assessee solely for the purpose of earning such
profits or gains. It is contended on the one hand, on behalf of the Income Tax
Commissioner, that such expenditure must be a voluntary expenditure incurred
by the assessee solely for the purpose of making a profit in his business. It is
contended on the other hard, on behalf of the assessee, that it is not necessary
that he should voluntarily incur this expense if in fact it is an expense incurred by
him in the ordinary course of making his profits and before such profits can be
ascertained. The case is, to my mind, one not altogether free from doubt. In the
case of Raja Jyoti Prasad Singh Deo [1921] 6 P.L.J. 62 the question arose as to
whether cesses imposed on the net annual profits of certain property could
properly be deducted under a similar clause in the Income Tax Act of 1918 fox
the purpose of arriving at the taxable income for the purposes of Income Tax. In
that case the Bench, of which I was a member, came to the conclusion, although
it was not absolutely necessary for the purposes of that decision, that road-cess
could not be deducted in arriving at the profits of a business taxable as income.
But the reason why that view was taken was that before any cess became
leviable at all the profits in the case of a business must first be ascertained and
that it was upon these profits when they were ascertained that the cess was to
be levied and it was upon the same profit that the Income Tax was also to be
levied. Therefore one could not, in arriving at the taxable amount either for
Income Tax or for cess, deduct in the one case cess or in the other case Income
Tax. The present case however appears to me to present different feature. The
local rates which it is sought to deduct in arriving at the amount taxable are not
rates imposed upon the profits of the business. The rates imposed are (sic) age
rates upon the amount of coal raised or the amount of coal and coke despatched
and are in no sense rates levied after the profits of the business have been
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ascertained. In fact it is necessary in order to carry on this business and, which
is important, before any profits at all can be earned that these rates should be
paid, in other words that the actual coal raised and the actual despatched made,
whether the business shows a profit or not should bear the burden of the rates
imposed by the local authorities. That seems to me to take the present case
outside the dictum in the earlier case of Raja Jyoti Prasad Singh Deo [1921] 6
P.L.J. 62. It is true that in one sense the expenditure is not a voluntary
expenditure made by the assessee for the purposes of carrying on his business.
It is a local rates imposed upon him, possibly against his will, but at the same
time when a person enters into the business of a coal-mine proprietor he knows
when he undertakes that enterprise that there will be certain expenses
connected with the working of the mine which he may not voluntarily incur but
which still are part and parcel of the working expenses of the mine and
connected with the business of the mine and these expenses will have to be
taken into account before the actual amount of profit earned can be ascertained.
It does not seem to me that in arriving at the profits the expenses incurred in
earning those profits should necessarily be what may be called voluntary
expenses. If in fact the very nature of the business requires that certain
expenses should be incurred before the profits can be ascertained then I think
that such expenses can fairly be said to come within the meaning of Sub-section
(ix) of Clause (2) of Section 10 of the Act as expenditure incurred solely for the
purpose of earning such profits or gains. In my opinion, therefore, the local,
rates which the assessee claims should be deducted from his taxable income in
this case should be deducted before the assessment of his income is made.

7. No specific question is formulated for our opinion in the reference by the
Commissioner of Income Tax but the points upon which, he requires an opinion
are clearly indicated and the answers to those points appear from the judgment
just pronounced. I think that the assessee in this case is entitled to his costs of
this reference. We think that the costs should be assessed at Rs. 300.

Jwala Prasad, J.

8. I agree with the conclusions which have been arrived at by my Lord the Chief
Justice.
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