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Judgement

C.N. Ramachandran Nair, J.—This is an appeal filed u/s 35G of the Central Excise
Act against an order of the Tribunal confirming dis-allowance of Cenvat credit
claimed by the appellant under Rule 16(1) of the Central Excise Rules for the
goods returned. The appellant was engaged in manufacture and sale of
Aluminium Extrusions and Aluminium parts of electric motors. The appellant took
credit at Rs. 14,53,805/- being the duty paid on goods returned by the
purchaser. However, the returned goods were re-manufactured and sold by the
appellant to different parties. The cenvat claimed by the appellant under Rule
16(1) of the Central Excise Rules was directed to be reversed on the ground that
the appellant did not return the goods after re-manufacture to the same party to
whom the first sale was made in terms of sub-rule (2) of Rule 16. When the
appellant filed appeal, the Tribunal rejected the claim on the ground that sub-rule
does not authorise for cenvat credit when returned goods are re-manufactured
and sold to different persons. It is against this order of the Tribunal the appellant
has filed this appeal. We have heard Senior Counsel Sri. Joseph Kodianthara
appearing for the appellant and Sri. P. Parameswaran Nair, Asst. S.G., appearing
for the respondent.
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2. Counsel for the appellant contended that credit taken under Rule 16(1) is not
controlled by sub-rule (2) of Rule 16 and both sub rules operate differently.
Counsel further submits that sub-rule (2) also does not make it condition for
availing cenvat credit under Rule 16(1) that the goods returned should be re-
manufactured or re-conditioned and sold to the original purchaser who returned
the goods. Annexure - Rl issued by the Ministry of Finance, Central Board of
Excise & Customs states that the eligibility for availing cenvat credit facility under
Rule 16(1) arises only if the goods after reconditioning or remaking are cleared
to the same party who returned the goods. In order to appreciate the
contentions sub-rules (1) and (2) of Rule 16 of the Central Excise Rules as it
stood then, are extracted herein:-

Rule 16. Credit of duty on goods returned to the factory :- (1) Where any goods
on which duty has been paid at the time of removal there of are subsequently
returned to the factory for being re-made, refined, re-conditioned or for any
other reason, the assessee shall state the particulars of such return in his
records and shall be entitled to have CENVAT credit of the duty paid as if such
goods are received as inputs under the CENVAT Credit Rules, 2001 and utilise
this credit according to the said rules.

(2) If the process to which the goods are subjected before returning does not
amount to manufacture the manufacturer shall pay an amount equal to the
CENVAT credit taken under sub-rule (1) and in any other case the manufacturer
shall pay duty on goods returned under sub-rule (1) at the rate applicable on the
date of removal and on the value determined under sub-section (2) of section 3
or Section 4 or Section 4A of the Act, as the case may be.

We are of the view that sub-rule (1) and sub-rule (2) of Rule 16 operate
differently. While sub-rule (1) entitles a manufacturer for duty credit for goods
returned, sub-rule (2) provides for duty payment on clearance of goods after
availing credit under sub-rule (1). The entitlement for credit under sub-rule (1) is
absolute and the only condition is return of goods by the purchaser to the
manufacturer for being re-made, refined, re-conditioned or for any other reason.
Obviously it can be return of goods with a condition that it should be
reconditioned or re-manufactured and returned to the same party. On the other
hand the purchase can treat return as a sale cancellation and claim refund of
price paid for the goods. In either case when goods are returned as defective
goods warranting reconditioning or re-re-manufacturing or otherwise, the
manufacturer is entitled to take cenvat credit as if such goods are received as
inputs. Sub-rule (2) of Rule 16 says that if the process to which the goods are
subjected before return does not amount to manufacture, the duty payable is
equal to the cenvat credit taken under sub-rule (1) and on the other hand if the
goods returned are subject to manufacture, then duty shall be payable at the
applicable rate on the date of removal and on the value determined under sub-
section (2) of Section 3 or Section 4 of Section 4A of the Act. This part of sub-
rule only says that normal duty is payable on the re-manufactured product
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cleared by the manufacturer. This has nothing to do with the credit taken under
sub-rule (1). In other words, in order to avail cenvat credit under sub-rule (1)
there is no requirement for manufacturer to clear the returned goods to the
same party who returned the goods. We therefore declare that the appellant is
entitled to claim duty credit on returned goods under sub-rule (1). The appeal is
accordingly allowed cancelling the order of the Tribunal confirming disallowance
of the claim.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/indian-aluminium-co-ltd-appellant-... Page 3 of 3



