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In the Gujarat High Court

Case No : A.F.O. No. 400 of 2000

Ishwarbhai alias Batukbhai L. Shah APPELLANT

Vs

Bhanushali Hiralal Mohanlal Nanda RESPONDENT

Date of Decision : 30-01-2002

Acts Referred:
Specific Relief Act, 1963 — Section 38

Citation : AIR 2002 Guj 328

Hon'ble Judges : H.H. Mehta, J

Bench : Single Bench

Advocate : A.R. Thacker, for the Appellant; Suresh M. Shah and Mehul S. Shah, 
for the Respondent

Final Decision : Dismissed

Judgement

H.M. Mehta, J.—Heard Ms. B. R. Thakkar, learned advocate for the appellant and
Mr. S. M. Shah, learned advocate for the respondent.

2. The appellant, who is plaintiff in Special Civil Suit No. 80 of 2000 has by filing
this appeal u/s 104 of the CPC read with Order 43, Rule 1 (r) of the CPC
challenged the order dated 30th September, 2000 passed below application Exh.
5 by the learned 2nd Joint Civil Judge (S.D.), Jamnagar.

3. This appeal is filed by the plaintiff, who filed an application Exh. 5 for interim
injunction, pending the suit, bearing Special Civil Suit No. 80 of 2000. The
learned advocate for the appellant has furnished a copy of the plaint. On going
through the plaint, it appears that the plaintiff has prayed for a decree for
specific performance of agreement to sell dated 14-1-2000 executed by the
defendant and another relief available under the law on the basis of equity. The
plaintiff has not prayed for any relief of decree of perpetual injunction restraining
defendant from transferring the suit land by way of sale or by any other mode till
the final disposal of the suit. Without making a prayer for decree of perpetual
injunction, the plaintiff has prayed for interim injunction in Para 9 of application
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Exh. 5.

4. In the case of Gujarat Electricity Board, Gandhinagar Vs. Maheshkumar and
Co., Ahmedabad, . This Court has observed as follows (at pp. 293 and 294 of
AIR):

"It is also a settled principle of law that in a suit where there is no permanent
injunction sought for, in the final analysis, ordinarily a temporary injunction
cannot be granted. The principles that govern the grant of perpetual injunction,
therefore, would govern the grant of a temporary injunction also."

5. In view of the above legal position, when the plaintiff has not prayed for a
decree for perpetual injunction in terms of Para 9 (a) of the application Exh. 5 an
interim injunction cannot be granted to the plaintiff. The learned Judge of the
trial Court has assigned reasons for arriving at a decision for refusing the interim
injunction.

6. For the scope and ambit of powers of this Court for dealing such type of
Appeal from Orders, the Hon''ble Supreme Court has laid down the following
proposition of law, in the case of Laxmikant V. Patel Vs. Chetanbhat Shah and
Another, .

"17. We are conscious of the law that this Court would not ordinarily interfere
with the exercise of discretion in the matter of grant of temporary injunction by
the High Court and the trial Court and substitute its own discretion therefore
except where the discretion has been shown to have been exercised arbitrarily or
capriciously or perversely or where the order of the Court under scrutiny ignores
the settled principles of law regulating grant or refusal of interlocutory injunction.
An appeal against exercise of discretion is said to be an appeal on principle.
Appellate Court will not reassess the material and seek to reach a conclusion
different from the one reached by the Court below solely on the ground that if it
had considered the matter at the trial stage it would have come to a contrary
conclusion. If the discretion has been exercised by the trial Court reasonably and
in a judicial manner the fact that the appellate Court would have taken a
different view may not justify interference with the trial Court''s exercise of
discretion. ((See Wander Ltd. and Another Vs. Antox India P. Ltd., and N.R.
Dongre and Others Vs. Whirlpool Corpn. and Another, ".

7. This Court is satisfied that there is nothing otherwise to disturb the impugned
order. In view of this, this appeal deserves to be dismissed. Accordingly, this
appeal is dismissed. The appellant shall bear the costs of the respondent for this
appeal and shall bear his own. Memo of costs be drawn accordingly.
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