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Judgement

Banerjee and Geidt, JJ.—These appeals, Nos. 541 and 833 of 1900, arise out of a
suit brought by the Plaintiff, Appellant, to recover damages for injury done to his
crops by the erection of a bandh by the Defendants Nos. 1 and 2 and to obtain
an injunction restraining the Defendants from constructing similar bandhs in
future.

2. The defence, amongst other matters not necessary for us now to consider,
raised these two questions, namely, first, whether the Plaintiff was entitled to the
entire 16 annas of the crops in dispute and therefore to the entire amount of the
damages claimed and secondly, whether the Defendant No. 1 was liable for any
damages at all.

3. The first Court determined the first point in favour of the Plaintiff and the
second against him.

4. Against this decision of the first Court both the Plaintiff and the Defendant No.
2 preferred appeals; and the Lower Appellate Court, whilst affirming the decision
of the first Court upon the question of the liability of the Defendant No. 1, has
modified that decision on the other point and given the Plaintiff a decree for only
one-seventh of the amount of damages proved.

5. In second appeal it is contended on behalf of the Plaintiff, Appellant, first,-
that the Lower Appellate Court is wrong in decreeing damages only to the extent
of one-seventh of the amount of damages proved and secondly, that it is wrong
in exonerating the Defendant No. 1 from liability.

6. Upon the first point the facts found by the Lower Appellate Court are thus
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stated in its judgment: * * "It is proved by evidence that the Plaintiff had six
other brothers, who had interest in the lands in suit, or, in other words, were
tenants in common with the Plaintiff and that the widows and sons of such other
brothers are living." and after stating these facts, the Subordinate Judge
says:-"The Plaintiff hence has but a 1/7 (one-seventh) share in the lands and as
such, he is not entitled to recover the whole amount of damage claimed by him."
And then he observes that the Munsif has taken a wrong view of the case in
thinking that the Plaintiff had sued as karta of the family and the learned
Subordinate Judge adds: "The Plaintiff has not produced any authority to sue on
behalf of his other co-sharers and the deposition of his two nephews disclaiming
interest in the lands subsequent to the institution of the suit cannot confer full
title to the Plaintiff in such lands and crops."

7. It is argued by the learned vakil for the Appellant that the view taken by the
Lower Appellate Court is wrong-first, because it ought to have held that the
Plaintiff as registered tenant in the landlord''s sherista was the only person
entitled to sue in respect of damages done to the tenure or holding and secondly,
because the Lower Appellate Court is wrong in holding that the depositions of the
two nephews amount only to a disclaimer of interest. Subsequent to the
institution of the suit, when their statements are evidence of a pre-existing right
in the Plaintiff.

8. We are of opinion that the first branch of this contention is incorrect, because
the mere fact of the Plaintiff being the sole recorded tenant in the landlord''s
sherista does not entitle him alone to sue third parties for damages done to the
tenure or holding, if other parsons are also interested in and have a right to the
same.

9. But we are of opinion that the second branch of the contention is correct and
that the depositions of the Plaintiff''s two nephews amount to a great deal more
than a disclaimer of interest in the land subsequent to the institution of the suit.
They are evidence bearing upon the question whether the Plaintiff is or is not the
person alone entitled to the lands and to the crops in dispute. As the Lower
Appellate Court in coming to a finding on that point has taken a clearly erroneous
view of the evidence and that erroneous view involves an error of law--in other
words, as the learned Subordinate Judge in the Court of appeal below has
omitted to consider an important portion of the evidence bearing upon the
question of the Plaintiff''s title, his decision upon this point must be set aside and
the case remanded for a fresh decision upon the evidence taken as a whole.

10. Upon the second question raised in this appeal, namely, whether the
Defendant No. 1 is liable for the damages claimed, the Lower Appellate Court in
its judgment observes: "True the Defendant No. 2 is a gomasta under the
Defendant No. 1, but there is nothing to show that the Defendant No. 1 gave the
order to construct the bandh or that knowingly he allowed his karpurdazes to do
the same. Then there is no evidence to substantiate that the Defendant No. 2
had authority to construct the bandh on behalf of his master, so as to bind him
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by his acts. A principal is liable for his agent''s acts only when such acts come
within the scope of his agency, but in this case there is nothing to show that the
acts of the Defendant No. 2 were of such a description."

11. The learned vakil for the Appellant contends that this is not a correct way of
dealing with the question of a principal''s or master''s liability for the acts of his
agent or servant. The judgment may be correct so far as it goes ; but the
contention is that it does not go far enough and that it omits to consider all the
grounds upon which a principal or master may be liable for the acts of his agent
or servant. The general rule, as Mr. Justice Wills observes in the case of Barwick
v. English Joint Stock Bank (1867) L.R. 2 Ex. 259, is "that a master is answerable
for every such wrong of his servant or agent as is committed in the course of the
service and for his master''s benefit." And the injury in respect of which a master
becomes subject to this kind of vicarious liability has been well put by Pollock in
his work on the Law of Torts, 6th edition, page 82. It may be caused in the
following ways: "(a) It may be the natural consequence of something being done
by a servant with ordinary care in execution of the master''s specific orders, (b)
It may be due to the servant''s want of care in carrying on the work or business
in which he is employed, (c) The servant''s wrong may consist in excess or
mistaken execution of a lawful authority, (d) It may even be a wilful wrong, such
as assault, provided the act is done on the master''s behalf and with the
intention of serving his purposes."

12. Although the learned Subordinate Judge''s judgment may be viewed as
containing findings of fact, which will take the case out of head (a) and perhaps
also out of (b), it is clear that he has not considered the case at all with respect
to head (d). We reserve our opinion upon the somewhat broader proposition
which the learned author considers later on, at page 95, in discussing head (d)-
the proposition, namely, that the master will be liable, even though the act was
done in contravention of his express prohibition, a question which does not arise
in this case; but we think that a master or principal is clearly liable for any wrong
done, provided the act is done on his behalf and with the intention of serving his
purposes. As the question has not been considered by the Court of Appeal below
from this point of view, its judgment on the question of the liability of the
Defendant No. 1 must also be set aside and the case remanded that it may
determine the point upon the evidence on the record. We may observe in this
connection that the Defendant No. 1 in his written statement said nothing to
repudiate his connection with the acts of the, Defendant No. 2 so far as the
bandh in dispute is concerned, but, on the other hand, alleged that the bandh
had been in existence from before and claimed the benefit of the existence of the
bandh.

13. The Court of Appeal below, in dealing with the question of the liability of the
Defendant No. 1, will take this part of his written statement into consideration.

14. The costs will abide the result.
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