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In the Gujarat High Court

Case No : Letters Patent Appeal No. 2 of 2005 with Letters Patent Appeal No. 3 
of 2005 with Civil Appliaction No. 2 of 2005 with Civil Application No. 
3 of 2005

Ivee Injectaa Ltd. and Another APPELLANT

Vs

Junagadh Vibhagiya Nagrik Sahakari Bank Ltd. RESPONDENT

Date of Decision : 11-01-2005

Acts Referred:
Limitation Act, 1963 — Article 136, 62, 63
Securitisation and Reconstruction of Financial Assets and Enforcement of Security 
Interest Act, 2002 (SARFAESI) — Section 13(2) , 13(4)
Transfer of Property Act, 1882 — Section 69 , 69A

Citation : (2006) 129 CompCas 528 : (2005) 2 GLR 962 : (2007) 74 SCL 147

Hon'ble Judges : M.S. Shah, J;D.H. Waghela, J

Bench : Division Bench

Advocate : H.J. Nanavati, for the Appellant; R.D. Dave, for the Respondent

Final Decision : Dismissed

Judgement

M.S. Shah, J.—These appeals are directed against the common judgment dated
3.11.2004 of the learned Single Judge dismissing the petitions filed under Article
226 of the Constitution challenging the notices issued by the respondent-bank u/
s 13(2) of the Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002 (hereinafter referred to as "the
Securitisation Act").

2. The respondent-bank issued notices dated 10.3.2003 to the two appellants
herein-sister companies-under Section 13(2) of the Securitisation Act for
recovery of Rs.16,55,886/= (in LPA No.2 of 2005) and for recovery of
Rs.94,88,693/= (in LPA No.3 of 2005). In the first case, the bank had filed Lavad
Suit No.202 of 1992 and in the second case, the bank had filed Lavad Suit
Nos.203 and 204 of 1992. In all the cases, the appellants herein (the defendants
in the suits) submitted consent pursis dated 5.11.1992 on the basis of which the
Board of Nominees passed decrees dated 26.11.1992 in all the three suits.
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The petitioners made some payments but did not pay all the amounts as per the
consent decrees and, therefore, the respondent-bank filed execution application
Nos.37, 38 and 39 of 1998. After giving credit for the amounts deposited upto
the year 2002, the respondent-bank issued the impugned notices dated
10.3.2003 u/s 13(2) of the Securitisation Act. The appellants submitted their
reply dated 16.9.2003 and reply dated 13.8.2003 which came to be rejected by
the respondent-bank and communicated to the appellants by bank''s letters
dated 8.10.2003 and 3.9.2003 respectively. Hence, the appellants filed the
petitions before the learned Single Judge.

3. The only contention raised before the learned Single Judge was that the
impugned notices u/s 13(2) of the Securitisation Act were issued beyond the
period of limitation and, therefore, null and void ab initio. After hearing the
learned counsel for the parties, the learned Single Judge held that the consent
decrees were passed by the Board of Nominees on 26.11.1992 in all the three
suits and the impugned notices came to be issued on 10.3.2003, hence they
were issued within the period of 12 years as prescribed by Article 62 of the
Limitation Act, 1963 read with Section 12 thereof. The original petitioners are,
therefore, in appeal before us.

4. Mr.H.J.Nanavati, learned counsel for the appellants, submitted that the
mortgage deeds were executed by the appellants in favour of the respondent-
bank on 5/9.6.1987 and the period of 12 years as prescribed under Article 62 of
the Limitation Act would begin to run from the said date, i.e. from 5/9.6.1987. It
is submitted that the period of 12 years expired in the year 1999 and since the
impugned notices have been issued thereafter in March 2003, they are barred by
the provisions of Section 36 of the Securitisation Act.

5. Section 36 of the Securitisation Act reads as under:-

"36. No secured creditor shall be entitled to take all or any of the measures
under sub-section (4) of Section 13, unless his claim in respect of the financial
asset is made within the period of limitation prescribed under the Limitation Act,
1963."

Articles 62, 63 and 136 of the Limitation Act read as under:

Description Period of Time from which period  of suit limitation begins to run.

62. To enforce pay- Twelve years When the money sued ment of money for
becomes due. secured by a mortgage or otherwise charged upon immovable
property. 63. By a mortgagee- (a) for fore- closure. Thirty years When the
money secured by the mortgagee becomes due (b) for possess- Twelve years
When the mortgagee ion of immo- becomes entitled to veable property
possession. mortgaged. 136. For the exe- Twelve years When the decree or
cution of any order becomes enfor- decree(other than eable or where the a
decree granting decree or any subse- a mandatory quent order directs
injunction) or any payment of money order of any or the delivery of Civil Court.
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any property to be made at a certain date or at recurring periods, when
default in making the payment or delivery in respect of which exe- cution is
sought, takes place: Provided that an application for the enforcement or exe-
cution of a decree granting a perpetual injunction shall not be subject to any
period of limitation.

6. Now, the period of limitation would begin to run from the time when the
money sued becomes due. According to the learned counsel for the appellants,
under the mortgage deeds executed by the appellants, moneys were required to
be paid within a period of three years and, therefore, the period of limitation
would, at the most, run from 5/9.6.1990 and still the impugned notices were
issued after the period of 12 years from 5/9.6.1990.

7. The submission overlooks the fact that the suits in which consent decrees
were passed by the trial Court were filed in the year 1992, i.e. well within the
period of 12 years from the date on which the appellants'' liability to pay the
mortgaged money arose. Once suits were filed within the period of limitation and
once the Board of Nominees passed decrees on 26.11.1992, there was no
question of the respondent-bank''s claim becoming time-barred on the basis that
the due date for payment was 5/9.6.1990. Admittedly, the impugned notices u/s
13(2) of the Securitisation Act were issued on 10.3.2003, i.e. well within the
period of 12 years from the date of passing of the consent decrees on
26.11.1992, even assuming that under the consent decrees, the moneys became
due on the same date. The bank was, therefore, entitled to execute the decrees
within the period of limitation prescribed for execution of the decrees, which is
12 years from the date of the default in payment of the amounts under the
decrees (Art.136 of the Limitation Act, 1963).

8. The submission of the learned counsel for the appellant also overlooks the
scheme of the Securitisation Act which is different from the proceedings under
the Code of Civil Procedure. While the CPC provides for two separate and distinct
stages- (i) adjudication by the Court of the mortgagee''s claims resulting into a
decree and (ii) the subsequent stage of execution of the decree with judicial
intervention; the Securitisation Act confers power on the mortgagees, which are
financial institutions, to enforce security without the intervention of any Court or
Tribunal and notwithstanding anything contained in Sections 69 and 69A of the
Transfer of Property Act, 1882. Of course, the measures for enforcement of
security are to be taken after giving the borrower a notice in writing to discharge
in full his liabilities of the secured creditors within 60 days from the date of notice
and if the borrower gives a reply raising any dispute about the amount due
including dispute about interest, the financial institution will have to meaningfully
consider the reply and take the decision and thereafter proceed under sub-
section (4) of Section 13. Section 17 of the Securitisation Act confers a right of
appeal before the Debts Recovery Tribunal to any person (including the
borrower) aggrieved by any of the measures taken by the secured creditor u/s
13(4) of the Act. Hence, when the secured creditor has already obtained a
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decree of a Civil Court/Debts Recovery Tribunal, issuance of notice u/s 13(2) of
the Securitisation Act is not to be construed as institution of a suit in a Civil Court
for enforcement of the mortgage, but the proceeding would be in the nature of
execution of the decree.

9. At this stage it is also necessary to notice that Section 36 of the Securitisation
Act provides that claim in respect of the "Financial asset" is to be made within
the period of limitation prescribed under the Limitation Act. "Financial asset" as
defined by Section 2(l) of the Securitisation Act means debt or receivables and
includes a claim to any debt or receivables or part thereof, whether secured or
unsecured, and also any beneficial interest in property, whether movable or
immovable, or in such debt, receivables, whether such interest is existing,
future, accruing, conditional or contingent. Section 2(t) defines "property" to
mean immovable property, movable property, any debt or any right to receive
payment of money, whether secured or unsecured and receivables, whether
existing or future. It is, therefore, clear that the decrees passed by the Board of
Nominees on 26.11.1992 in favour of the respondent-bank and against the
appellants herein are covered by the definitions of "property" and "financial
asset" referred to in Section 13(2) of the Securitisation Act. Article 136 of the
Limitation Act prescribes the limitation period of twelve years from the date when
the decree becomes enforceable or the date of default in making the payment
under the decree.

10. In view of the above discussion, we are of the view that the impugned
notices dated 10.3.2003 were issued within the period of limitation as
contemplated by Section 36 of the Securitisation Act read with Article 136 of the
Limitation Act. Both the appeals are accordingly dismissed.

11. Since the appeals are dismissed, the Civil Applications do not survive. They
are accordingly rejected.
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