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Judgement

K.C. Bhanu, ]J.—The petitioner filed this writ petition with a prayer to issue a writ
of mandamus declaring the inaction of the respondents in not including the name
of the petitioner in the seniority list dated 26-6-2003 for the promotion to the
post of Superintendent under 50% seniority quota as illegal and arbitrary.

2. It is the case of the petitioner that initially he was appointed on consolidated
emoluments on 27-11-1979 in the correspondence-cum contact programme for
B.Ed. and M.Ed., college of Education, Osmania University based on the
recommendations of the selection committee. In the year 1981 he was given
regular scales of pay. On 9-6-1995 the petitioner was appointed to the Special
Grade Scale of Senior Assistant on completion of 10 years service with effect
from 1-4-1991. Later, he was given Special promotion on completion of 16 years
of service and he has been serving the University since last 20 years. On
26-6-2003 the 2nd respondent university issued seniority list for the promotion
to the post of Superintendent under 50% quota in which the name of the
petitioner was not shown, though the names of similarly appointed candidates
were there.
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3. Learned Counsel appearing for the petitioner contends that though the
petitioner was appointed purely on temporary basis in the year 1979,
subsequently by virtue of the orders passed by the Registrar of the University,
the respondents have given pay scales and also special grade of pay scales. The
petitioner would be placed under the seniority list of the Senior Assistant, when
the similarly situated persons name were included in the list. Hence, there is
discrimination in the preparation of the seniority list, warranting interference of
this Court.

4. The learned Standing Counsel appearing on behalf of the respondent contends
that the petitioner was selected on purely temporary basis and simply because
pay scales have been given to him, that does not confer any right that his
services were regularized in the cadre of regular pay scales in the cadre of Senior
Assistant. The question of incorporating his name in the seniority list does not
arise and prayed to dismiss the writ petition.

5. Admittedly, the petitioner was appointed as Upper Division Clerk by the
proceedings of the Director correspondence-cum-contact programme dated
27-11-1979. In the year 1981 he was given regular pay scale. In the year 1995
he was given Special Grade scale of Senior Assistant. In the year 1999 special
promotion post scale of Senior Assistant on completion of 16 years service was
given to him. When the University prepared the list of Senior Assistant for the
purpose of promotion to the post of Superintendent dated 26-6-2003, the name
of the petitioner was not included. Therefore, the present writ petition is filed by
the petitioner.

6. The petitioner has not filed any document to show that his services were
regularized and his probation has been confirmed in accordance with the Rules.
As per the conduct Rules the Seniority has to be counted from the date of
regularization, so also probation has also to be declared by the Competent
Authority. Unless probation of a particular employee is declared as a fit, he
cannot be deemed to be a member of that particular service. So also, no
document is filed that the services of the petitioner is regularized. Unless the
services of the petitioner were regularized, putting the name of the petitioner in
the seniority list does not arise.

7. The learned Counsel for the petitioner placed reliance on the decision of this
Court in Registrar Osmania University, Hyderabad and Others Vs. B.K. Rama
Devi, , it was observed by Division Bench of this Court:

Section 49 of the Act is not a bar for this Court to enforce a constitutional right of
the petitioner flowing from Article 14 read with Article 16 of the Constitution. The
statutory obligation imposed on the University u/s 49 of the Act may come into
play when the University proceeds to regularize the services of the petitioner. It
is not the case of the University that at any point of time, it had proposed to
regularize the services of the petitioner and such proposal was turned down by
the State Government. Therefore, this kind of hyper-technical objection raised by
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the University after realizing that it has no case on merit should be disapproved
and cannot be countenanced.

8. The learned Counsel also relied upon a decision of Division Bench of this Court
in Prabakar Joshi v. Kendriya Vidyalaya Sangatan, it was observed :

The petitioner has been working in a clear vacancy. The petitioner is possessing
the requisite qualifications for the appointment to the post of Music Teacher. The
petitioner gained 10 years of teaching experience in Kendriya Vidyalaya.

9. The Division Bench of this Court directed the authority to regularize the
services of the petitioner therein as a music teacher, since he was possessing the
requisite qualifications and that there was clear vacancy. These two decisions
have no application to the facts of the case. In the instant case, the probation of
the petitioner has not been declared in the Senior Assistant cadre nor his
services were regularized to put the name of the writ petitioner in the seniority
list dated 26-6-2003. As per the rules of the University, unless the services of the
candidate are regularized, he cannot be put in seniority list.

Therefore, the writ of mandamus cannot be given to the respondents directing
them to act contrary to the provisions of the University Services Act.

10. Therefore, the writ petition is devoid of merits and accordingly the same is
dismissed. No order as to costs. However, the remedies available to the
petitioner are left open.
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