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Judgement

1. It is an admitted fact that the Central Government, in exercise of its powers
conferred by sub-section (1) of Section 25 of the Customs Act,

1962 has issued a notification, whereby for ""raw wool"", 25% ad valorem export
duty was fixed. It is the case of the petitioners in these petitions

that shipping bills were presented before the proper officer on 26th June, 1973
and as no export duty was payable on the export of goods covered

by the shipping bills, the concerned Officer accepted the same and the goods
were allowed clearance by him for export. Thereafter, the Assistant

Collector of Customs had issued notices demanding export duty in regard to the
bills of raw wool which were exported by the shipping bills dated

26th June, 1973. In these petitions, it has been contended that as the shipping
bills were presented on 26th June, 1973, no export duty was

required to be paid by the petitioners.

2. In our view, the submission is without any substance in view of Section 16 of
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the Customs Act, which, at the relevant time, was as under :-

16. (1) The rate of duty and tariff valuation, if any, applicable to any export
goods, shall be the rate and valuation in force. -

(a) in the case of goods entered for export u/s 50, on the date on which a
shipping bill or a bill of export in respect of such goods is presented

under that section;
(b) in the case of any other goods, on the date of payment of duty :

Provided that if the shipping bill has been presented before the date of entry
outwards of the vessel, by which the goods are to be exported, the

shipping bill shall be deemed to have been presented on the date of such entry
outwards.

(2) The provisions of this section shall not apply to baggage and goods exported
by post.

Therefore, as per this Section, for determination of rate of duty and tariff
valuation, the material date would be either (1) the date on which the

shipping bill or bill of export in respect of such goods is presented as per Section
56 of the Customs Act or (2) as per proviso if the shipping bill

has been presented before the entry outwards of the vessel by which goods are
to be exported on the date of such entry outwards. In the present

case, it is the case of the petitioner that the shipping bills were presented on
26th June, 1973 and from 26th June, 1973, export duty at the rate of

25% ad valorem was required to be paid. So, even if the date of entry outwards
of the vessel is a subsequent event, the petitioners would be

required to pay export duty. In view of the aforesaid Section 16(1) of the
Customs Act, the relevant date for fixing the rate of duty in tariff

valuation is the date of either the date on which a shipping bill or bill of export is
presented or the date of entry outwards of the vessel by which the

goods are exported. The petitioners were required to pay the export duty as it is
an admitted fact that the Notification levying the export duty was

published in the extraordinary gazette, dated 26th June, 1973.

3. Further, this issue is decided in the case of Gangadhar Narsingdas Agarwal Vs.
P.S. Thrivikraman and Another, . The Court considered the

provisions of Sections 16 39 50 and 51 of the Customs Act and held that u/s 16
of the Act, the date of presentation of a shipping bill is the

relevant date for determination of rate of duty and tariff valuation applicable to
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export goods. Under the proviso to Section 16 of the Act,

however, there is a fictional date for determination of such duty. The fiction is
introduced by providing for the date of entry outwards of the vessel

to be relevant date in case where the shipping bill has been presented before the
date of entry outwards of the vessel. The date of entry outwards

of the vessel is the order made u/s 39 of the Act, by which the proper Officer
grants permission for entry outwards to such vessel.

4. In these petitions, contention has been raised that the order of recovery is
violative of the Constitutional provisions contained in Articles 19(1) (f)

and (g), 31 and 265. In our view, levy of export duty as provided u/s 12 of the
Customs Act or grant of exemption u/s 25 cannot be said to be in

any way violative of the aforesaid Articles. Nor can it be held that the Notification
levying the export duty should be published in advance.

5. Hence, there is no substance in these petitions and they are dismissed. Rule
discharged with costs. Interim relief stands vacated.
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