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Judgement

Jitendra Nath Chaudhuri, J.—This application under Ss. 397, 401 and 482 Cr. P.C.
is directed against an impugned order dated 21.7.84 passed by the learned
Executive Magistrate, Alipore in M.P. Case No. 501 of 1984 by which the learned
Magistrate refused to draw up proceedings under S 144 of the said Code.

2. The impugned order dated 21.7.84 reads as follows :

Hajira of the F.P. Seen the police report dt. 20.7.84. It appears that the dispute is
civil nature. The remedy lies in the proper forum under appropriate provision of
law. Hence the case is dismissed.

Sd/- S.C. Roy

3. It has been submitted by the learned Advocate appearing for the petitioner
that the said order is cryptic in nature and does not set out any reasons why
effect has not been given to the prayer in the police report in which it was prayed
by the police that an order under S. 144 of the said Code may be promulgated
on the case land except certain portion as mentioned therein. He has also
submitted that the learned Magistrate has not applied his mind at all to the
question as to whether there was any likelihood of the breach of the peace.
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4. Learned Advocate appearing on behalf of the State has also submitted that the
impugned order is very cryptic and that no reasons have been given for the
conclusion that the dispute was civil in nature. He has submitted that it may be
set aside but in that event the learned Magistrate should be directed to call for a
fresh report from the police before deciding whether or not to draw up any
proceeding under S 144 of the said Code.

5. In my view, the impugned order is a hon-speaking order. Before coming to the
conclusion that the dispute was civil in nature reasons ought to have been stated
in the said order. Moreover, the question as to the likelihood or not of any breach
of the peace has not been considered at all.

6. I accordingly set aside the said impugned order and remand the case back to
the lower court which will, after calling for a fresh police report, proceed in
accordance with law. On remand the matter should go before an Executive
Magistrate other than the Learned Executive Magistrate who passed the said
impugned order dated 21.7.84 in order to avoid any possible embarrassment to
him.

7. It is made clear that the fact that the impugned order has not been set aside
and the case has been remanded back will not in any way affect the direction to
be made by the learned Executive Magistrate concerned after getting a fresh
report from the police as to whether or not to draw up proceedings under S 144
of the said Code or under any other provisions of law.

8. The Officer-in-Charge, Joynagar Police Station is directed to see that pending
the disposal of the matter by the learned Magistrate on remand there is no
disturbance of the peace.

9. This application is thus disposed of.
10. Let the records be sent down as expeditiously as possible.
Order set aside.

Directions given.
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