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Judgement

M.L. Joseph Francis, J.—This appeal is filed by the complainant in S.T. No. 285 of
2000 on the file of the Chief Judicial Magistrate Court, Palakkad against the order
of acquittal of the accused u/s 256(1) Code of Criminal Procedure dt.
16.10.2003. Respondents 1 and 2 herein are accused 1 and 2 in that case, which
was filed by the complainant alleging commission of the offence u/s 138 of the
N.I. Act involving a cheque for Rs. 1 lakhs.

2. The learned Counsel for the appellant submitted that when the case was
posted for trial on 16.10.2003, the appellant/complainant could not be present in
court as he was laid up and the counsel for the complainant filed a petition for
excusing the absence of the complainant. The learned Chief Judicial Magistrate
dismissed that petition and the accused were acquitted u/s 256(1) Cr.P.C.

3. u/s 256 Cr.P.C, when the complainant is absent, the Court can proceed in
either of the three ways: (i) it may acquit the accused or (ii) adjourn the case or
(iii) proceed to hear the case under the proviso if the complainant is represented
by an advocate or by the officer conducting the prosecution or if the personal
attendance of the complainant is not considered necessary. An order u/s 256 of
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the Code of Criminal Procedure, which operates as a final order barring a fresh
complaint should be passed after proper application of mind and sound exercise
of judicial discretion. Each case has to be examined in its own context to
determine as to whether there has been proper exercise of the discretion vested
in the Court.

4. Since the complainant filed an application for adjournment on the ground of
illness, the acquittal of the accused u/s 256(1) Code of Criminal Procedure is
improper and that order has to be set aside in the interests of justice.

5. Accordingly this appeal is allowed and the order of acquittal u/s 256(1) Code
of Criminal Procedure in S.T. No. 285 of 2000 on the file of the Chief Judicial
Magistrate Court, Palakkad is set aside and the learned Chief Judicial Magistrate
is directed to proceed with the trial of the case in accordance with law. Both
parties are directed to appear before the concerned Court on 15.12.2010 for
further proceedings.
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