Company : CourtKutchehry

COou *jmkut(:hehry Website www.courtkutchehry.com

Printed For
Date : 21/09/2026

(2007) 03 MAD CK 0149
In the Madras High Court
Case No : Second Appeal No. 75 of 1995

Jeyammal and Kamalammal APPELLANT
Vs
Alagammal and Muthammal RESPONDENT

Date of Decision : 12-03-2007
Acts Referred:

Citation : (2007) 03 MAD CK 0149
Hon'ble Judges : P. Jyothimani, J
Bench : Single Bench

Advocate : T.R. Rajaraman, for the Appellant; V. Raghavachari, for the
Respondent

Final Decision : Dismissed

Judgement

P. Jyothimani, J.—The unsuccessful defendants 2 and 3 before the Trial Court are
the appellants. The first respondent filed a suit for partition claiming one-third
share in respect of the suit property. It is an admitted fact that the plaintiff and
defendants 1 and 2 are sisters and the suit property belonged to their father
Natesa Nainar. The suit for partition is defended by defendants 2 and 3 on the
basis that Natesa Nainar, who is the owner of the property, by a Will executed by
him on 15.6.1964, marked as Ex-B1, has bequeathed the entire property in
favour of the second defendant. It is also the further case of the second
defendant that it was based on that Will executed by her father, she had sold the
property to the third defendant under a registered sale deed dated 21.6.1984
marked as Ex-B2. Both the Courts below have found that the plaintiff is entitled
for one-third share with a definite finding that the defence taken by the second
defendant that she has got the suit property absolutely from her father under a
Will executed by him dated 15.6.1964, marked as Ex-B1, has not been proved
and also factually found that the second defendant had only acted on behalf of
the plaintiff and the first defendant in collecting rent from the suit property and
therefore, there was no question of ouster.

2. It is the contention of the Learned Counsel for the appellants that the plaintiff
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and the first defendant were aware of the Will executed by their father on
15.6.1964 and that the plaintiff had waited for more than 20 years for the
purpose of filing the suit and from the date of execution of the Will till date, the
defendants have been in possession and therefore, the third defendant should be
treated as having perfected title by adverse possession in having enjoyed the
property for a long period. However, the fact remains that claim of the third
defendant herself is based on EX-B2, which was only on 21.6.1984.

3. On the other hand, the Learned Counsel appearing for the first respondent/
plaintiff would submit that both the Courts below have found that the second
defendant, who has claimed exclusive right over the suit property based on the
Will of her father Natesa Nainar dated 15.6.1964 has failed to prove the
genuineness of the Will and both the Courts found, on facts, that the second
defendant had been enjoying the property, for and on behalf of the plaintiff and
the first defendant, being sisters and therefore, there is absolutely nothing
warranting interference in the second appeal since, there is no question of law
involved in this case.

4. At the time of admission of the second appeal, the following substantial
questions of law arose for consideration:

1. When the first defendant has established the genuineness as well as the
execution, attestation of the Will dated and proved the Will in accordance with
law, is the learned Subordinate Judge right in holding that the first defendant
failed to prove the genuineness of the same?

2. When the first defendant has established her possession by producing the
revenue records from 1970 and in view of the fact that the plaintiff asked 2nd
defendant having aware of the same did not question it for over a statutory
period, is the learned Subordinate Judge right in rejecting the plea of adverse
possession?

3. When the first defendant filed an application to examine the scribe as withess
by filing a commission petition I.A. No. 643/1993 and the trial court having
dismissed it, is the learned Subordinate Judge having not taken note of the same
right in drawing an adverse inference against the appellants as if no step having
been taken to examine the scribe atleast by way of a commission?

4. Is the learned Subordinate Judge right in dismissing the application for
additional evidence when the appellants produced the records from proper
custody?

5. A reference to the judgments of the Courts below would show that both the
Courts have, on evidence, come to the conclusion that the second defendant has
not proved the genuineness of the Will Ex-B1 stated to have been executed by
Natesa Nainar dated 5.6.1964 in favour of the defendants. In fact, both the
Courts have, in detail, dealt with the evidence adduced on behalf of the second
defendant in proving the Will, namely, Ex-Bl. It is seen that the second
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defendant as D.W.1 has given contradictory evidence regarding the Will, as found
by both the Courts. The Courts below have found that the second defendant,
having placed reliance on the Will executed by the father on 15.6.1964, has
chosen to execute the sale deed in favour of the third defendant on 21.6.1984,
just before the filing of the suit, which was on 21.7.1984. While it is admitted
that Natesa Nainar is the owner of the property and the relationship between the
plaintiff and defendants 1 and 2, being sisters, is also admitted and when one of
the sisters namely, the plaintiff has filed a suit for partition and the second
defendant claims exclusive right over the suit property based on the Will of
Natesa Nainar dated 15.6.1964, it is incumbent on the second defendant to
produce and prove the Will before the Court. As I have stated earlier, the Will
produced before the Courts below has not been accepted by both the Courts. The
Courts below have noticed that while at one point of time, the second defendant
as D.W.1 has itted that the said scribe is alive. However, no steps have been
taken to examine him as a witness to prove the genuineness of the Wstated that
one of the attesting withesses as well as the scribe of Ex-B1 died, subsequently,
in the cross-examination, she has admill. This is relevant because even as per
the evidence of the second defendant as D.W.1, she was not aware of the writing
of the Will by her father. It is true that substantiating the contention regarding
the validity of the Will, she has examined one other attesting witness, by name,
Perumal Nainar, as D.W.4 However, as rightly found by the Courts below, the said
D.W.4 has given blatantly contradictory statements about the Will itself. He has
stated in his evidence, at one point of time, that what was signed by Natesa
Nainar under Ex-B1 was on a stamp paper while it remains a fact that EX-B1 Will
was not signed on a stamp paper. The Courts below have found that between the
end of the Will and the signature of Natesa Nainar, there is a long gap which
creates a suspicion. A reference to Ex-B1 also shows that there is more than 1"
gap between the signature of Natesa Nainar and the witnesses. In the
circumstances, when the Courts below have found that the evidence of one of
the attesting witnesses namely, D.W.4, is not reliable and contradictory and when
the second defendant has herself admitted that the scribe of the Will is alive, the
failure to examine the said scribe as a witness creates a doubt as regards the
genuineness of the Will.

6. One other startling factor is that D.W.4 has admitted that Natesa Nainar, who
made him to sign in the Will, has taken him to the Sub- Registrar''s Office at
Tindivanam Road and that it was registered on the same day, but stated that he
was not available at the time of registration. Subsequently, he changed his
evidence saying that the said Sub-Registrar''s Office was not at Tindivanam
Road, but it was at Mathalankulam Street. A reference to the Will further reveals
that while one of the attesting witnesses in the Will is stated to be M. Perumal
Nainar S/o. Munusamy Nainar, examined as D.W.4, the witness, the person who
signed before the Sub-Registrar is stated as S. Perumal Nainar, S/o. Sabapathi.
In such circumstances, when Ex-B1 is in an unstamped paper, the evidence of
D.W.4 that he signed as a witnhess on a stamp paper casts a shadow on his
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evidence, who is the only witness examined for the purpose of proving the Will
relied on by the second defendant and it is on the basis of the said factual
position, the Courts below rightly came to the conclusion that the defence raised
by the second and third defendant is not acceptable. It is seen that when the
second defendant has filed a petition for the purpose of examining the scribe
before the Trial Court, it was dismissed. However, the second defendant did not
take any further steps and in any event, nothing prevented the second defendant
from taking out an application for examination of the scribe through a
Commissioner, which has not been admittedly done.

7. As far as the defence of ouster is concerned, the second defendant has taken
an inconsistent stand as regards ouster as well as the plea of perfection of title
by adverse possession. In any event, there is no proof regarding ouster or
adverse possession, especially, when the Courts below have come to the
conclusion that the Will relied on by the second defendant has not been proved
and when, admittedly, Natesa Nainar is the owner of the property, it can be only
presumed that the plaintiff and defendants 1 and 2 have been the joint owners
and the enjoyment of the property by the second defendant can only be on
behalf of the other co-owners. As held by the Division Bench of this Court in the
judgment reported in 1985 Law Weekly 596 (Minor Ibramsa Rowther v. Sheik
Meerasa Rowther), the possession of a co-owner is presumed to be on behalf of
all the co-owners in view of the unity of title and possession. Therefore, it
requires something more like exclusive possession. The Division Bench, in the
said judgment, has also distinguished between adverse possession as between
strangers and ouster at the exclusion of co-owners. The relevant portion of the
judgment is as hereunder:

In the case of ouster of a co-owner, the position is entirely different. The
possession of one co-owner is presumed to be on behalf of all the co-owners in
view of the unity of title and possession. Because of this presumption of joint
ownership in the case of co-owners, the law requires, to constitute ouster, proof
of something more than mere exclusive possession and exclusive receipt of
income. Along with exclusive possession there must be an ouster, a hostile, open
denial and an open repudiation of the other co-owner's right to the latter's
knowledge. The co-owner in exclusive possession cannot render his possession
adverse to the other co-owner merely by any secret, hostile animus on his own
part in derogation of other co-owner's title.

8. In the above factual circumstances, there are no questions of law much less
any substantial question of law that arise for consideration in the second appeal
and the same is dismissed. No costs.
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