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In the Bombay High Court

Case No : Suit No. 64 of 1910

J.G. Dobson APPELLANT

Vs

The Krishna Mills Ltd. RESPONDENT

Date of Decision : 11-03-1910

Acts Referred:

Citation : (1910) 12 BOMLR 988

Hon'ble Judges : Macleod, J

Bench : Single Bench

Judgement

Macleod, J.—The plaintiff in this suit is a merchant carrying on business at
Manchester in England. The defendants are a Registered Company carrying on
business at Beawar outside the jurisdiction of this High Court. In 1907 the
plaintiff commenced to contract with the defendants to sell their yarns which the
defendants were to pay for in Bombay against documents and shipments of yarn
were made in pursuance of such contracts. In respect of one contract after a
portion of the yarn contracted for had been taken delivery of by defendants, they
gave notice to the plaintiff that they would not take delivery of the remainder
owing to inferiority of quality. The plaintiff accordingly did not ship the balance
and claims as damages the difference between the contract price and the market
price at the date of the notice. I shall call this claim A. In respect of yarn shipped
under another contract the defendants refused to take delivery. The plaintiff
claims the value of this shipment with interest and charges. I shall call this claim
B.

2. In October 1907 the defendants consigned to the plaintiff in England 11 bales
of yarn for sale and plaintiff advanced ? 100 against this shipment. The account
sales showed a balance of ? 15 due to the plaintiff which the defendants have
refused to pay and the plaintiff seeks to recover this sum from the defendants. I
shall call this claim C.

3. It is obvious that in case of claims A and B the cause of action arose only in
part within the local limits of the Ordinary Original Civil Jurisdiction of this Court
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and that in the case of claim C the cause of action arose wholly outside the said
limits.

4. But in para. 13 of the plaint it is merely stated that the cause of action in
respect of the said claims and in particular in respect of claim B arose partly in
Bombay within the jurisdiction of the Court without any mention being made that
the cause of action in respect of claim C arose wholly out of the jurisdiction.

5. Accordingly when the plaint was presented on the 25th January 1910 to the
Judge in Chambers leave was granted under Clause 12 of the Letters Patent.

6. The plaintiff then proceeded to take out this summons calling upon the
defendants to show cause why he should not be permitted to join together in one
suit the several causes of action set out or appearing in the plaint and proceed to
trial at the same time upon all such causes of action in the suit as framed. The
application is made under Clause 14 of the Letters Patent, which is as follows:-

And we do further ordain that where plaintiff has several causes of action against
defendant, such causes of action not being for laud or other Immovable property,
and the said High Court shall have original jurisdiction in respect of one of such
causes of action, it shall be lawful for the said High Court to call on the defendant
to show cause why the several causes of action should not be joined together in
one suit, and to make such order for trial of the same as to the said High Court
shall seem fit.

7. The defendants have raised two objections:-

(1) That an application under Clause 14 cannot be made in ''. a case in which
leave has to be obtained under Clause 12 in respect of the other causes of action.

(2) That in any event the application should be made before the plaint is filed.

8. Now the Court has original jurisdiction in respect of a cause of action arising
partly within the local limits provided the Have of the Court has first been
obtained.

9. Therefore in this case as soon as leave had been obtained the Court had
original jurisdiction in respect of claims A and B. It then became lawful for the
Court to call on the defendants to show cause why the cause of action in respect
of claim C should not be joined in the suit and there is nothing in Clause 14 to
show that this must be done before the plaint is filed.

10. If no application was made under Clause 14 that part of the plaint which
related to claim C would be struck out as soon as the case came on for hearing
but as far as I can see there is nothing to prevent the plaintiff making the
application at any time before the hearing. However apart from other
circumstances the measure of his success would probably depend on the
application being made at the earliest opportunity and it would certainly be
advisable for a plaintiff to make an application under Clause 14 at the time the
plaint is presented.
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11. On the merits I see no reason why the cause of action in respect of claim C
should not be tried in this suit. Evidence will have to be taken regarding the
contracts for purchases of yarn by the defendants from the plaintiff and neither
party will be embarrassed by the inclusion of evidence regarding the contract for
the sale or yarn by defendants to the plaintiff.

12. I make the summons absolute.

13. Plaintiff must pay his own costs of the summons. Defendants'' costs will be
costs in the cause. Counsel certified.
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