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M.S. SONAK,]
1. HeardA learned counsel for the parties.

2. The challenge in thisA petitionA is to the judgment and order dated 6th
December, 2006 made by the Central Administrative Tribunal (CAT)A

dismissing OriginalA Application No.446 of 2005 institutedA by the petitionersA
seekingA overtime allowance on the basis ofA revised pay scale

made applicableA to them.

3. The petitioners had pleaded that they were initially appointed asA Lower
Division Clerks and thereafter,A promoted as Upper Division Clerk at

the Naval Armament Depot (Respondent No.6).A As a part of their duties, the
petitioners wereA posted/ transferred to the timeA keepingA

section on rotation basis forA fixed tenure of three years. Here, the petitioners
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were required to work overtime as and when directed by the

administrationA and also observed nonAindustrialA timings. It is the case of the
petitioners that while they were posted at the time keeping section,

they were invariably required to work in the excess ofA 48 hoursA per week or 9
hoursA per day. As a result,A the petitioners hadA contended

that they were entitled to overtime allowance at twiceA their ordinary rate of
wages in terms of Section 59 of the Factories Act 1948, which was

clearlyA applicable.

4. The respondentsA alsoA do not dispute the entitlementA of the petitionersA for
overtime allowance in terms of Section 59 ofA the Factories

Act. In fact,A there is noA dispute thatA such overtimeA was being paid to theA
petitioners. However, itA is the case of the petitioners thatA

the respondents by misconstruingA the office memorandumA dated 1st July,
1998A issued by the Ministry of Defence,A Government of India have

been computing theA overtime allowance, on the basis ofA &??PreA?revised
scaled??, even thoughA there had beenA a revision in theA pay scales

of the petitioners and the petitionersA were entitled to the overtime allowance on
the basis of such revised pay scales.

5. The petitioners aggrieved by the denial of overtime allowance on the basis of
the revised pay scales made representationsA to the respondents,

whichA were, however, turned down by the respondents mainly reringA uponA
the office memorandumA dated 1st July, 1998. The petitioners

then instituted Original Application No0.446 of 2005 seekingA directions for
payment of overtime allowance on the basis ofA revised pay scales. By

the impugned judgment and order dated 6th December, 2006, theA Central
Administrative TribunalA dismissedA their Original Application No.446

ofA 2005,A againA relying almost exclusively on clause (iii)A of theA O.M. dated
1st July, 1998. Hence, the present petition.

6. Mr.A.I.Bhatkar, learned counsel for the petitionersA contends that the case of
the petitioners was squarelyA governedA byA clause (i)A of the

0O.M. dated 1st July, 1998,A which had cIearIyA provided that the employees who
are a??workersa? within the meaningA of the Factories Act,

1948, are entitledA to payment of overtime allowance in terms ofA Section 59 of
the Act on the basis of revised pay scales. Mr.Bhatkar submits

thatA clause (iii)A of the O.M. dated 1st July, 1998A applies only to 4??workersa?
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A who came within the scope of Section 64 of the Factories

Act andA whose basic pay was more than Rs.1,600/AA per month in the
preArevised pay scales. Mr. Bhatkar points out that since theA

petitioners were not at all 4??workersd? who cameA within the scope of Section
64 of the Factories Act, 1948,A the Central Administrative

Tribunal was not at all right in applyingA clause (iii)A of the O.M.A dated 1st July,
1998 and onA such basisA denyingA relief to theA

petitioners.

7. Mr.BhatkarA further pointed out that the petitioners in Paragraph Nos.4.8A and
4.9A A of their OriginalA Application No.446 of 2005 before

the Central Administrative TribunalA had made clear averments that employees,
identicallyA placed at the Naval Dockyard of theA Respondent

No.4 were being paidA overtime allowance in terms of Section 59 of the Factories
Act, 1948 on the basis ofA their revisedA scales. Mr.Bhatkar

points out that since there was absolutely noA differenceA between the
petitioners and their counter parts at the Naval Dockyard,A the denial of

overtime allowance to the petitioners on theA basis ofA revised pay scales,
amounted to clear discrimination and violation of the constitutionalA

rights under Articles 14 and 16.
8. Despite service,A none appears onA behalf of the respondents.

9. We have carefully considered the submissions made byA Mr. BhatkarA and we
have also perused the impugnedA judgment and order made

byA the CAT. According to us, forA the reasons which we shall indicateA
hereafter,A the impugned judgmentA and order made by the CATA

warrants interferenceA and the petitioners deserve to be granted the relief of
overtime allowance on the basis ofA their revised pay scales.

10. Since theA petitioners were working as clerks at the Naval Armament Depot,
there can beA disputeA that they were 4??workersa? as

definedA under Section 2(1) ofA theA Factories Act, 1948. There is also no
dispute that the Naval Armament DepotA whereA A the petitionersA

wereA working, answers the definition ofA factory underA Section 2(m)A of the
Factories Act,A 1948.A There is alsoA no dispute that when

the petitioners were postedA at the time keeping section of the Naval Armament
Depot, they were required toA work overtimeA i.e. in excess of

48 hours of the weeks and 9A hours of the day.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/jitendra-anant-mhatre-and-ors-... Page 3 of 10



11. Section 59A of the Factories Act,A 1948 inter aliaA provides that where
workers inA a factory for more than 9A hours in anyA day or for

more thanA 48 hours in anyA week, they shall in respect of overtimeA work be
entitled to wages at the rate ofA twice his ordinary rate of wages.

SubAsection 2 ofA Section 59 of the Factories Act,A 1948 provides thatA for the
purposes ofA subAsection (1) 4??0rdinary rate of wagesa?

means the basicA wages plus such allowance, including theA cash equivalentA of
the advert according to theA concessional sale to the workersA

of fit ground and other workers, as the workerA is for the time beingA entitled to
but does notA includeA bonus and wages for the overtime work.

12. On aA A plain reading of the provisions of Section 59 of the Factories Act,A
1948,A which are admittedly applicable to the case of the

petitioners, therefore, the petitionersA were entitled to wages at the rate ofA
twice their ordinaryA rate of wages, in respect ofA overtime work

they discharged at the time keepingA section of the Naval Armament Depot. As
noted earlier, even the respondents do not dispute this position. The

respondents as well as the CAT, however, relying uponA Office MemorandumA
dated 1st JuIy,A 1998 have held that such overtimeA allowance

payable to the petitioners must beA computed on the basis of their preArevised
scales,A since, the basic pay of the petitionersA was moreA

thanA Rs.1,600/AA per month in the preArevisedA scales. This is on the basis ofA
their construction of clause (iii)A of theA 0.M.A dated 1st

July, 1998. The contentionA of the petitioners,A as noted earlier is that their case
is covered by clause (i)A and not clause (jii) of the O.M. datedA

1st July, 1998.

13. In order toA appreciateA theA rival contentions,A it will be appropriate to
quote the O.M. dated 1st July, 1998 issued by the MinistryA of

Defence,A Government of IndiaA dealing withA payment ofA overtime allowanceA
to employees of DefenceA Industrial Establishment.A The

0.M. dated 1st July,A 1998 reads as follows :

AAAAAAAAAAAAAAAAAAAAAAAAAAA

AAAAAAAAAAAAAAAAAAAAAAAAAAAFENO. 14(1)97/D(C|vA7II)
Government of India

MinistryA of Defence
New Delhi the 1st A JulyA 1998
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OFFICE MEMORANDUM PAYMENT OFA OVERTIMEA ALLOWANCEA TOA
EMPLOYEES OFA DEFENCEA INDUSTRIAL

ESTABLISHMENTS

The undersignedA isA directed to refer to this Ministry'sA OM Nos.14(1)/86/
D(CivAIl) dated 14.01.88 and DO P&T OM No. dated 21/11/97 and

to say that the matter regarding payment ofA OTA toA the employeesA of
DefenceA IndustrialA Establishments has beenA reviewedA in

consultation withA DO P&TA and Ministry of labourA taking into account theA
provisions of theA Factories Act,A 1948 and the following

clarificationsA are accordinglyA being madeA here:A?

(i) The employees of Industrial establishment who are a??Workersa? within the
meaning ofA the Factories Act, 1948, areA 59 of theA Act on one

basis of the revisesA pay scales. AsA already stated in the Ministry of Defence
OM No.14(2)/87/D(Civ.II) datedA 11.09.87 and OM

No.14(1)/86/D(Civ.II) datedA 14.01.88, they are entitledA toA Overtime
AllowanceA only at theA time rate, for the work done between the

prescribed working hoursA and upto 48 Hours a week.

(ii) Those categories of 4??Workersa? ofA Industrial EstablishmentsA whoA come
withinA the scope of Section 64 ofA the Factories Act

covering only those employeesA who are under the rules framed byA the stateA
Govts under section 64(1) of the Factories Act, 1940 or who are

declared to be workers by the InspectorA ofA FactoriesA under Section 64(1)A of
the Factories Act, are entitled to payment of Overtime

Allowance under Section 59 of the Act, on the basis of revised payA scales but
subject to the conditionsA that theirA basic payA in the preA?

revised pay scales is not more than Rs.1,600/A?A p.m.A notionally determined.
They A are entitledA toA OTAA atA time rate as explained in sub

para (i)A above for the work done between the prescribed dutyA hours andA
upto 48 hoursA work in a week.

(iii) Those Categories of a??Workersd? who come withinA the scope of SectionA
64 ofA the Factories Act andA whose basic pay is more than

Rs.1,600/p.m. in the preArevised scales are eligible forA OTA in terms of Ministry
of Defence OM No.14(2)/76/D(Civ.II)A dated 25.06.1983.

Accordingly, OTA will be paid to them on theA basis of old pay scales notionallyA
determined. TheyA will also,A be paid OTAA forA A
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overtime workA done between the prescribedA duty hours and uptoA 48 hoursA
a week only at time rate calculated on the basis ofA oldA pay

scales notionally determined. TheyA willA be entitled toA OTAA at doubleA the
time rate calculated on the basis of old pay scales, notionallyA

determined, for work beyondA 48 hoursA under the orders dated 25.06.1983
referred to above.A This will not entitle anyone who is not covered by

25.06.1983 orders to claim OTA.

2. Overtime allowance may be paid on the basis ofA instructions contained in
subApara (i), (ii), and (iii) ofA para 1 aboveA with effect from

01.01.1996 or date from which theA pay in revised scale of pay is drawn and
pastA cases regularised accordingly. 3. This issues with the

concurrence of Ministry of Defence (Fin/AG) videA thisA ID No.547/AG/PB/98
dated 01.07.98 and after consultation with DO P &T vide theirA

U.0.No.15013/1/98A?Estt(AL) dated 03.02.98 and MinistryA of Labour vide
U.0.No.S. 25025/2/97A?ISIIA?II dated 23.06.98.

Sd/x x x

A A A (V.A.Chavda)

A Under Secretary to theA A A
Government of India.
(emphasis supplied)

14. The case of the petitioners,A according to us, is coveredA by clause (i)A of
the O.M. dated 1st July,A 1998,A which was notA even adverted

to,A by the CAT in the impugned judgment andA order. As notedA earlierA A
there is absolutelyA no dispute that the petitioners are

a??workersa? withinA meaning of theA Factories Act,A 1948 andA are therefore, A
entitled to payment ofA overtime allowanceA inA terms

of Section 59A of theA Factories Act, 1948. Clause (i)A of the O.M. dated 1st
July, 1998A in terms provides that such overtime in terms ofA

Section 59 of the Factories Act, 1948A has to beA paid 4??0n basis ofA revised
pay scalesa??.

15. Clause (iii)A of the O.M. datedA 1st July,A 1998A relied upon by the
respondentsA as well as the CATA appliesA to onlyA those

categoriesA of 4??workersa?A who comeA A withinA the scope ofA Section 64 ofA
the Factories Act andA whose basic payA is more than
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Rs.1,600/A per month A in the preArevisedA scales.A ThisA meansA that for
clause (iii)A to be attracted,A two conditionsA have to be

satisfiedA by the categoryA of workers:A?

(a) The workersA concernedA mustA come within the scope of Section 64 of the
Factories Act,A 1948; andA

(b) The workersA A concernedA must beA drawingbasic pay of more than
Rs.1,600/A?A per month.

16. OnlyA if the aforesaidA two conditionsA wereA toA be satisfied, can it beA
said that the workersA concernedA could be paidA the

overtime allowance on the basis ofA old pay scalesA notionally determinedA A
and notA on the basis ofA the revised pay scales. In the present

case,A both the respondents as well as the CATA have applied clause (jii)A of the
0.M. datedA 1st July,A 1998 to the case of the petitionersA

merelyA on the basis thatA A the basic payA of the petitioners was more than
Rs.1,600/AA per monthA in the prerevised pay scales.A Neither

the respondents nor the CAT have gone intoA the question as to whether the
petitionersA were workersA who came within the scope ofA Section

64 of the Factories Act, 1948.

17. The record bears out that the petitioners, were notA workers who came
within the scope ofA Section 64 of the Factories Act, 1948. Therefore,

one of the conditionsA forA applicabilityA of clause (iii)A of the O.M. dated 1st
July, 1998A was notA fulfilled and consequentlyA clause (iii)A

of the O.M. dated 1st July, 1998 was not at all attracted to the case of the
petitioners.A Rather, as noted earlier,A the case of the petitionersA was

fully coveredA by clause (i) of the O.M. dated 1st July, 1998.

18. SectionA 64(1) of the Factories Act, 1948 empowers the State Government
to make rules defining the persons who hold positions of supervision

or management or are employed in a confidential position in a factory or
empowering the Chief Inspector to declare any person, other than a person

defined by such rules, as a person holding position of supervision or
management or employed in a confidential position in a factory if, in the opinion
of

the Chief Inspector, such person holds such position or is so employed, and the
provisions of this Chapter, other than the provisions of clause (b) of

subAsection (1) of section 66 and of the proviso to that subAsection, shall not

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/jitendra-anant-mhatre-and-ors-... Page 7 of 10



apply to any person so defined or declared. Provided that any person so

defined or declared shall, where the ordinary rate of wages of such person does
not exceed the wage limit specified in subAsection (6) of section 1 of

the Payment of Wages Act, 1936, as amended from time to time, be entitled to
extra wages in respect of overtime work under section 59.

19. In pursuance of powers vested in the State Governmentunder section 64(1)
of the Factories Act, 1948, the State Government has framed Rule 100

in the Maharashtra Factories
Rules, 1963, which reads thus:A?
a??Rule 8?" 100:

PERSONS DEFINED TO HOLD POSITION OF SUPERVISION OR EMPLOYED IN A
CONFIDENTIAL POSITION.

(1) In a factory the following persons shall be deemed to hold position of
supervision or management within the meaning of subAsection (1) of section

64, provided they are not required to perform manual labour or clerical work as a
regular part of their duties namely:

(i) The Manager, Deputy Manger, Assistant Manager, Production Manager, Works
Manager and the General Manager; (ii) Departmental Head,

Assistant Departmental Head, Departmental inA?charge or Assistant
Departmental inA?charge;

(iii) Chief Engineer, Deputy Chief Engineer and Assistant Engineer;
(iv) Chief Chemist, Laboratory incharge;
(v) Personnel Manager, Personnel Officer;

(vi) Labour Officer, Assistant Labour Officer;(vii) Welfare Officer, Additional
Welfare Officer or Assistant Welfare Officer;

(viii) Safety Officer;

(ix) Security Officer;

(x) Foreman, Chargeman, Overseer and Supervisor;
(xi) Jobber in Textile Factories;

(xii) Head Store Keeper and Assistant Store Keeper;

(xiii) Boiler Sarang or such Boiler Attendantswho are inA?charge of a battery of
boilers and are only required to do supervisory work;

(xiv) Any other person who in the opinion of the Chief Inspector, holds a position
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of supervision or Management and is so declared in writing by
him.a??

20. Now it isA not the case of the respondentsA that the petitionersA were ever
holdingA position ofA supervision or managementA or that they

were employed in a confidential positionA in a factory. It is alsoA notA the case of
the respondents that the petitionersA wereA includedA in any

of the categoriesA set outA under Rule 100 (ii)A of the MaharashtraA Factories
Rules, 1963.A The petitionersA were thusA not

a??workersa?A who came within the scope ofA SectionA 64 of the Factories Act,A
1948. Since this was one of the conditionsA forA clause

(iii)A of the O.M. dated 1st July, 1998A to apply,A clearly,A both the
respondentsA as well as the CAT,A seriouslyA A erred in applying clause

(iii)A of the O.M. dated 1st July, 1998 to the case of the petitionersA and on that
basis denying the petitioners overtime allowance on the basisA

ofA the revised pay scales.

21. There was no contention raised that Rule 100 of the Maharashtra Factories
Rules does not apply to the industrial establishment of the

respondents.A However, even if we were to proceed on the basis that Rule 100 is
inapplicable, there is not the slightest material on record to

suggests that the petitioners were workers covered under Section 64 of the
Factories Act, 1948. In the absence of any such material, both the

respondents as well as the CAT were obviously not right in treating the
petitioners as workers covered under the scope of Section 64 of the Factories

Act, 1948 and on such basis applying clause (iii) of the O.M. dated 1st July 1998.

22. That apart in Paragraph Nos.4.8 and 4.9A of the original application
institutedA by the petitionersA before theA CAT, they have clearlyA

pleaded that clerksA like them who have been posted in theA time keepingA
section of the Naval Dockyard or at the office of GeneralA Manager,

Naval Armament Depot, Mumbai have all been receivingA A overtime allowance
on the basis ofA their revised pay scales. In the written statement

filed on behalf of the respondents on 27th February, 2006 before the CAT there is
no denialA on this aspect. In fact, in Paragraph Nos.17A andA

19 of suchA written statement,A it isA expresslyA admittedA that the clerks at
the timeA keepingA sectionA in theA Naval Dockyard,

Mumbai are receivingA overtimeA allowanceA on the basis of revised payA
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scales. There is no basis forA distinguishing the cases of the

petitioners and the casesA of their counter parts at the Naval Dockyard or the
Naval Armament Depots,A all of whichA are establishments of the

MinistryA ofA Defence, Government ofA India. This aspectA has really not being
considered by the CATA in the properA perspective. Award

of Overtime allowance to similarly placed clerks in other defence industrial
establishment on the basis ofA their revised pay scale but denial of the

sameA to the petitioners clearlyA amounts to infringementA of theA petitioners'A
right guaranteed by Article 14 of theA Constitution of India.

23. ForA all the aforesaidA reasons,A weA dispose of this petition by following
order:A?

A (a) The impugnedA judgment and order dated 6th December, 2006A made by
theA Central Administrative Tribunal inA Original Application

No.446 ofA 2005A is hereby set aside.

(b) The respondents are directed to payA to the petitioners overtimeA
allowanceA on the basis ofA their revisedA pay scales for the periodA A

they were postedA at the timeA keeping section of the Naval Armament Depot,A
Karanja, Uran withinA a period ofA three monthsA from today

(c) If such dues are not paid within three months from today, then the
respondent will have to pay interest thereonA at the rate of 6% p.a. from the

dateA such amounts becameA dueA andA payable to the petitioners,A till the
date of actualA payment.

24. The Rule is accordinglyA made absoluteA in the aforesaid terms.A However,
there shall be no order as to costs.
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