
Company : CourtKutchehry
Website : www.courtkutchehry.com
Printed For :
Date : 20/09/2026

(2024) 06 KL CK 0207

In the High Court Of Kerala

Case No : Original Petition (C) No.794 Of 2024

Joshy Francis APPELLANT

Vs

James George RESPONDENT

Date of Decision : 26-06-2024

Acts Referred:
Constitution of India, 1950 — Article 227
Arbitration and Conciliation Act, 1996 — Section 9, 9(1), 9(2), 21, 34, 36
Kerala Civil Courts Act, 1957 — Section 2, 3, 4(2)
Commercial Courts Act, 2015 — Section 10, 10(3), 13, 13(1)

Citation : (2024) 06 KL CK 0207

Hon'ble Judges : Dr Kauser Edappagath, J

Bench : Single Bench

Advocate : R.Asalatha Varma, K.Ramakumar, Jawahar Jose, P.B.Krishnan

Final Decision : Disposed Of

Judgement

Dr. Kauser Edappagath, J

1. This original petition has been filed challenging Ext.P11 order passed by the
Additional District Court-IV, Thodupuzha (for short, the Commercial Appellate
Court) dismissing an application to stay the operation of the interim injunction
order passed by the Commercial Court, Kattappana, under Section 9 of the
Arbitration and Conciliation Act, 1996 (for short, the Arbitration Act).

2. The petitioners and respondents are partners of the registered partnership
firm named D' Heavenly Mist, constituted by a deed of partnership dated
12/8/2016 and reconstituted later on 24/6/2022. Admittedly, the 1st respondent
was the managing partner of the firm. The majority of the partners took a
decision to remove the 1st respondent from the position of managing partner in
the meeting of the partners held on 12/6/2023 and he was removed. It is alleged
that the 1st respondent was so removed since his conduct was in violation of the
terms of the partnership and detrimental to the interest of the partnership
business. On removal of the 1st respondent from the post of managing partner of
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the firm, the 7th respondent assumed charge as managing partner on
13/6/2023. Respondents 1 to 4 challenged the decision taken on 12/6/2023
removing the 1st respondent from the post of managing partner of the firm
before the Commercial Court by filing Ext.P4 application under Section 9 of the
Arbitration Act. The prayer in the application was to pass an order of temporary
injunction restraining the 7th respondent herein from officiating as the managing
partner of the firm and restraining the respondents therein from obstructing the
continuation of the 1st respondent as the managing partner. The Commercial
Court, after hearing both sides, granted the injunction as prayed for as per
Ext.P5 order. The petitioners and respondents 7 to 11 challenged Ext.P5 order
before the Commercial Appellate Court in appeal. Ext.P8 is the copy of the
appeal. Along with Ext.P8, the petitioners and respondents 7 to 11 submitted an
interim application to stay the operation of Ext.P5 order. Ext.P9 is the interim
application. The Commercial Appellate Court dismissed Ext.P9 as per Ext.P11
order. It is challenging the said order; the petitioners, who are respondents 2 and
7 before the Commercial Court, have approached this Court, invoking Article 227
of the Constitution of India.

3. I have heard Sri. K. Ramakumar, the learned Senior counsel instructed by
Smt.Asalatha Varma, the learned counsel appearing for the petitioner, Sri. P.B.
Krishnan, the learned Senior Counsel instructed by Smt.Teja R., the learned
counsel for respondents 7 to 11, and Sri.Jawahar Jose, the learned counsel
appearing for respondents 1 to 5.

4. The learned Senior Counsel Sri.K.Ramakumar submitted that the appellate
power under Section 13 of the Commercial Courts Act can be exercised only by a
Principal District Judge of the district concerned and not the Additional District
Judge. Therefore, Ext.P11 order passed by the Additional District Judge,
Thodupuzha is without jurisdiction, void and non est in the eye of law. The
learned Senior Counsel further submitted that as per Section 9(2) of the
Arbitration Act, the interim order is valid only for ninety days from the date of
the order, beyond which period respondents 1 and 2 should have approached the
Commercial Court for extension of time with sufficient reason. Admittedly, they
have neither approached the Commercial Court for an extension of time nor
initiated arbitration proceedings within the stipulated period of ninety days and
hence, Ext.P5 order stood vacated automatically. Reliance was placed on a
decision of the Division Bench of Karnataka High Court in Paton Constructions
Private Ltd. Mumbai (M/s.) v. M/s Lorven Projects Ltd, Hyderabad and Another
[2017 KHC 4500]. The learned counsel also submitted that Ext.P11 order is
totally beyond the jurisdiction of the Commercial Appellate Court, encroaching
upon the domain of the arbitration by predetermining what should have been
decided in arbitration proceedings itself and thus liable to be set aside.

5. The learned Senior Counsel Sri. P.B. Krishnan submitted that where a party
invokes the jurisdiction of the court under Section 9 of the Arbitration Act before
the commencement of the arbitration proceedings, then such party must express
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a manifest intention to go for arbitration. There is absolutely no material, much
less any averment in Ext.P4 application to show the manifest intention on the
part of respondents 1 and 2 to arbitrate, and hence, Exts.P5 and P11 orders
cannot be sustained, submitted the learned Senior Counsel. It was also
submitted that the mere filing of an application under Section 9 of the Arbitration
Act was not sufficient to establish manifest intention. Reliance was placed on
Sundaram Finance Ltd. v. NEPC India Ltd. [(1999) 2 SCC 479] and Board of
Trustees of Port of Cochin v. Jaisu Shipping Company Private Ltd. [2011 (4) KHC
881].

6. On the other hand, the learned counsel for the respondents 1 to 5 Sri.
Jawahar Jose supported the findings in Exts.P5 and P11 orders. It is submitted
that the Additional District Court, where an application under Section 9 of the
Arbitration Act is made over by the Principal District Judge, has jurisdiction to
decide such an application as the Additional District Judge exercises the same
functions and powers of the District Judge in relation to matters made over to
him. Reliance was placed on Reshmi Constructions, Builders and Contractors (M/
s.) v. NTPC Ltd. and Another [2011 (1) KHC 61]. The learned counsel further
submitted that as per Section 21 of the Arbitration Act, the arbitral proceedings
in respect of a particular dispute commence on the date on which a request for
that dispute to be referred to arbitration is received by the respondent and
Ext.R(1)(c) would show that such a request made by the respondents 1 and 2
was received by the petitioners and remaining respondents on 1/12/2023 and
hence arbitral proceedings commenced within ninety days from the date of
Ext.P5 order. Relying on Ext.R(1)(d) communication produced before this court,
the learned counsel submitted that it would show that even before Ext.P5,
respondents 1 and 2 had expressed intention to arbitrate. The removal of the 1st
respondent from the post of managing partner of the firm was arbitrary and in
violation of the terms of Clause 21 of the partnership deed and hence the
Commercial Court was absolutely justified in granting interim injunction as
prayed for and the Commercial Appellate Court was right in turning down the
request for staying the said order, added the learned counsel.

7. I will first deal with the contention of the learned Senior Counsel
Sri.K.Ramakumar that the Additional District Judge who passed Ext.P11 order
lacked jurisdiction to act as a Commercial Appellate Court. Ext.P5 order was
passed by the Commercial Court, Kattappana under Section 9 of the Arbitration
Act. Section 10 of the Commercial Courts Act, 2015 deals with the jurisdiction in
respect of arbitration matters. Sub-section (3) of Section 10 provides that where
the subject matter of an arbitration is a commercial dispute of a specified value
and if such arbitration is other than an international commercial arbitration, all
applications or appeals arising out of such arbitration under the provisions of the
Arbitration Act that would ordinarily lie before any Principal Civil Court of original
jurisdiction in a district shall be filed in, and heard and disposed by the
Commercial Court exercising territorial jurisdiction over such arbitration where
such Commercial Court has been constituted. Section 13 of the Commercial
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Courts Act provides for an appeal against an order of the Commercial Court
before the Commercial Appellate Court. Sub-section (1) of Section 13 says that
any person aggrieved by the judgment or order of a Commercial Court below the
level of a District Judge may appeal to the Commercial Appellate Court within a
period of sixty days from the date of judgment or order. Section 3A of the
Commercial Courts Act confers power on the State Government to designate
such number of commercial appellate courts at the District Judge level for the
purposes of exercising the jurisdiction and powers conferred on those courts
under the Act by notification after consultation with the concerned High Court.
The Government of Kerala, in the exercise of the power conferred by Section 3A,
in consultation with the High Court, has designated the Principal District Court in
each district as the Commercial Appellate Court. Ext.P10 is a copy of the said
notification. It is the contention of the learned Senior Counsel that the appeal
and interlocutory application can only be entertained and decided by the Principal
District Court.

8. To appreciate the argument of the learned Senior Counsel, it is necessary to
refer to various provisions of the Kerala Civil Courts Act, 1957 (for short, “the
Civil Courts Act”). Section 2 of the Civil Courts Act deals with classes of
Subordinate Civil Courts. It provides only for three classes of courts, viz. the
District Court, the Subordinate Court and the Munsiff Court. Section 3 deals with
the establishment of the District Court. It provides for the establishment of a
District Court for each civil District and the appointment of a Judge called the
District Judge to such court. Section 4 provides for the appointment of Additional
District Judges to a District Court. Under the said section, the Government does
not establish an Additional District Court in the same district but only appoints
more District Judges additionally to the District Court established under Section 3
for such period as is necessary depending on the business pending before the
District Court. Such District Judges are appointed to the District Court in addition
to the Judge already appointed to the District Court called the District Judge. The
District Judges appointed additionally to the District Court can only discharge all
or any of the functions of the District Judge in respect of matters which the
District Judge may assign to them or which under Section 7 of the Act may be
instituted before him. Such Additional District Judges, in the discharge of those
functions, exercise the same powers as the District Judge. The Civil Courts Act
does not refer to ‘Principal District Court’ or ‘Principal District Judge’. On the
other hand, it only refers to the District Court with an Additional District Judge
being appointed to that court. Hence, there is no Additional District Court in the
framework of the Civil Courts Act, but only Additional District Judges are
appointed to a District Court. Their powers are identical and co-equal with the
Principal District Judges. The Principal District Judge can only be considered first
among equals. While dealing with the question whether an Additional District
Court can entertain a petition filed under Section 34 of the Arbitration Act, a
Division Bench of this Court in Kasim V.K v. M.Ashraf (2021 KHC 266), referring
to Sections 2, 3 and 4 of the said act as well as Section 4(2) of the Civil Courts
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Act, held that when Additional District Courts are established and Additional
District Judges are appointed, sub-section (2) of Section 4 of the Civil Courts Act
empowers the Additional District Judge so appointed with powers to discharge all
the functions of the District Judges and hence there is no jurisdictional error in
Additional District Judges hearing petitions filed under the Arbitration and
Conciliation Act. The same view was taken by a Single Bench of this Court in
Reshmi Constructions (supra). It was held that Additional District Courts are not
inferior to District Courts and, therefore, have jurisdiction to decide an
application under Section 34 of the Arbitration Act. For these reasons, I hold that
even though the notification issued by the Government of Kerala refers to the
Principal District Court in each district as the Commercial Appellate Court, the
Court of Additional District Court to which an application under Section 9 of the
Arbitration Act is made over by the District Court has got jurisdiction to decide
such an application as the Additional District Court exercise the same functions
and powers of the District Court in relation to matters made over to it. That
apart, Exts. R(1)(a) and R(1)(b), the copies of the official memorandum by the
District Judge, Thodupuzha, as well as the report dated 9/4/2024 given by the
District Judge, Thodupuzha to this court shows that the Principal District Court,
Thodupuzha was on leave from 15/1/2024 till 20/2/2024 and during the same
period, the Additional District Court-IV was in charge of Principal District Court.
Admittedly, the appeal was heard by the Additional District Judge-IV on
17/2/2024 when he was in charge of the Principal District Judge, though the
order was pronounced later on 14/3/2024. Hence, the contention regarding the
lack of jurisdiction must fail.

9. It is next contended by the learned Senior Counsel Sri.K.Ramakumar that in
the light of Section 9(2) of the Arbitration Act, Ext.P5 order would stand
automatically vacated inasmuch as the respondents 1 and 2 did not commence
arbitration proceedings within ninety days from the date of Ext.P5 order. The
learned Senior Counsel brought to my notice the decision of a Division Bench of
Karnataka High Court in Paton Constructions Private Ltd. (supra). It was held
that commencement of arbitral proceedings within the period stated in sub-
section (2) of Section 9 is a requirement for the legal effectiveness of the order
passed for any interim measure under sub-section (1) of Section 9 of the
Arbitration Act and hence if the arbitral proceedings in respect of the dispute are
not commenced within the period stated in sub-section (2), the order granting
any interim measure under sub-section (1) shall automatically stand vacated on
the expiry of the said period. According to the learned senior counsel, the arbitral
proceedings were not commenced within ninety days.

10. Section 21 of the Arbitration Act deals with the commencement of
arbitral proceedings. A reading of Section 21 clearly shows that the arbitral
proceedings in respect of a particular dispute commence on the date on which a
request for the dispute to be referred to arbitration is received by the
respondent. Ext.P5 is dated 13/11/2023. Ext. R(1)(c) would show that
immediately thereafter, on 1/12/2023, the 1st respondent issued an email
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communication to all the other 12 partners informing his intention to have an
arbitration proceeding for settling the dispute. There is no case for the petitioners
or respondents 7 to 11 that they did not receive the said email communication
dated 1/12/2023. The recital in paragraph 4 of Ext. R(1)(c) satisfies the
requirement of Section 21. Hence, the arbitration proceedings commenced within
ninety days from the date of Ext.P5 order and there is no violation of Section
9(2) of the Arbitration Act.

11. Sri. P.B. Krishnan, the learned Senior Counsel appearing for respondents 7 to
11, submitted that the party seeking to invoke Section 9 of the Arbitration Act
before the commencement of the arbitral proceedings must express a manifest
intention to arbitrate and such an expression of manifest intention is totally
lacking in this case, and thus, the impugned order, as well as Ext.P5 order,
cannot be sustained. I find force in the said argument. When a party applies
under Section 9 of the Arbitration Act, it is implicit that a dispute arose between
the parties, which is referrable to the Arbitral Tribunal. As per sub-section (1) of
Section 9, the court has jurisdiction to grant interim measures of protection
before or during arbitral proceedings or at any time after the making of the
arbitral award but before it is enforced in accordance with Section 36. Sub-
section (2) of Section 9 stipulates that when a court passes an order for any
interim measure before the commencement of the arbitral proceedings, the
arbitral proceedings shall be commenced within a period of ninety days from the
date of such order or within such further time as the court may determine. A
conjoint reading of these two provisions makes it clear that when an application
under sub-section (1) of Section 9 of the Arbitration Act for an interim measure
is moved before the commencement of the arbitral proceedings, it should be
preceded by the expression of manifest intention on the part of the applicant to
go for arbitration and followed by the commencement of arbitral proceedings as
contemplated under sub-section (2). In Sundaram Finance Ltd. (supra), the
Supreme Court has held that when an application under Section 9 is filed before
the commencement of the arbitral proceedings, there has to be a manifest
intention on the part of the applicant to take recourse to the arbitral proceedings
if, at the time when the application under Section 9 is filed, the proceedings have
not been commenced under Section 21 of the Arbitration Act. Following
Sundaram Finance Ltd. (supra), a Division Bench of this Court in Board of
Trustees of Port of Cochin (supra) held that in a case where the Civil Court is
approached for an interim measure of protection under Section 9 at a stage
before the commencement of arbitral proceedings, there should be clear
averment in the petition under Section 9 evincing a manifest intention on the
part of the applicant to go for arbitration and such intention should also be
discernible from the subsequent conduct of the appellant. Thus, only upon
satisfaction of the applicant's manifest intention to take the dispute to
arbitration, the court will have jurisdiction to pass an order under Section 9
giving such interim protection as the facts and circumstances warrant. Without
being satisfied with the existence of such manifest intention, it will be
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impermissible for the court to grant any interim order of protection.

12. Coming to the facts of the case, there is absolutely no averment in Ext.P4
application that respondents 1 and 2 are initiating arbitration proceedings
regarding the dispute raised by them. There is nothing either in Ext.P4
application or otherwise to show the manifest intention on the part of
respondents 1 and 2 to go for arbitration. The learned counsel for the
respondents 1 to 5 produced Ext. R(1)(d) email communication together with a
letter appended therewith and argued that the 1st respondent has issued a letter
dated 23/6/2023, i.e., before Ext.P4 application, to every partner of the firm
confirming his intention to arbitrate the dispute existing among the parties. First,
the said letter was not produced either before the Commercial Court or before
the Commercial Appellate Court. Secondly, there is no reference to arbitration,
the arbitration clause or dispute sought to be referred to arbitration at the
instance of the 1st respondent in the said letter. The said letter is not evidence of
a manifest intention on the part of the 1st respondent to take the matter to
arbitration. It does not satisfy the requirement of Section 21 of the Arbitration
Act at all. Without being satisfied with the existence of manifest intention on the
part of respondents 1 and 2, the Commercial Court was not justified in granting
Ext.P5 interim order. The Commercial Appellate Court also failed to take note of
the said fact and dismissed the application for stay. For these reasons, Ext.P11
order cannot be sustained, and accordingly, it is set aside. Ext.P9 application
stands allowed.

The original Petition is disposed of as above.
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