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Judgement

Henry Richards, Kt., C.J. and Muhammad Rafiq, J.—This appeal arises out of
insolvency proceedings. The appellants are mortgagees of the property of the
insolvent. The mortgaged property has been taken possession of by the receiver
and sold. The court below thought that the mortgagee was only entitled to
interest at the contractual rate up to date of the insolvency. In our judgment the
court below was quite wrong. The mortgagee according to law is clearly entitled
to receive out of the proceeds of the sale of the mortgaged property his principal,
interest and costs. He is entitled to receive interest up to the date of payment. A
mortgagee as mortgagee is not a person proving in the bankrupt's estate--he is
a secured creditor and entitled to look to his security to realize the amount of the
debt secured thereon, We do not think that the cases cited by the learned District
Judge have any bearing on the question involved in this appeal. We allow the
appeal, and modify the order of the court below by directing that the mortgagees
appellants here must be paid the principal, and interest, (the latter calculated up
to the date of payment at the contractual rate mentioned in the mortgage). As
the mortgagee has had to appeal here, we think that to this sum should be
added the costs of the appeal necessarily incurred in the court below. These
sums also should come out of the proceeds of the sale of the mortgaged
property. As stated above, the appellants will have their costs in this Court.
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