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Judgement

R.M. Doshit, J.—RULE returnable today. Mr. Kakkad waives service of rule. With
the consent of the learned advocates, the petition is heard and disposed of today.

2. The petitioner-Junagadh District Panchayat (hereinafter referred to as, the
District Panchayat) challenges the judgment and order dated 26th June, 2006
passed by the controlling authority under the Payment of Gratuity Act, 1972
(hereinafter referred to as, the Act of 1972) in Gratuity Application No. 56/2005.
By impugned order, the District Panchayat has been directed to pay the
respondent-employee a gratuity in the sum of Rs. 1,75,230=00 and simple
interest @ 10% per annum.

3. Mr. Munshaw has appeared for the District Panchayat. He has assailed the
impugned judgment and order. He has submitted that the respondent was the
employee of the District Panchayat. Thus, a member of the Panchayat service
under the State Government. He being a civil servant, is governed by the rules
framed by the State Government in respect of pension and gratuity. He has
submitted that the controlling authority has failed to consider the objection
raised by the District Panchayat. He has further submitted that while in service
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the respondent was found to be guilty of misconduct for which he was removed
from service on 31st December, 1999. The said order of punishment is the
subject matter of litigation before this Court in Special Civil Application No.
23107/2006. He has submitted that in any view of the matter, the controlling
authority had no jurisdiction to entertain and decide the application made by the
respondent. The controlling authority has thus acted without jurisdiction.

4. The petition is contested by Mr. Kakkad. He has submitted that against the
impugned judgment and order, the District Panchayat has preferred appeal
before the appellate authority. Pending the said appeal, the District Panchayat
has preferred the present petition. He has submitted that unless the District
Panchayat exhausts the alternative remedy availed of by it, the petition in the
present nature may not be entertained.

5. Mr. Munshaw has submitted that it is true that the District Panchayat did
prefer appeal before the appellate authority. However, as the District Panchayat
failed to deposit the amount of gratuity awarded to the respondent, the same
has not been entertained.

6. Be that as it may, I am of the view that the impugned judgment and order
passed by the controlling authority is wholly without the jurisdiction and the
authority of law. The present petition preferred under Article 226 of the
Constitution of India is maintainable. There is no dispute that the respondent is a
member of the Panchayat service and thus the servant of the State Government.
It is also not in dispute that a Government servant in Panchayat service is
governed by the specific rules made in that behalf by the State Government.
Hence, the provisions contained in the Act of 1972 shall not apply in the case of
the respondent. It is apparent that the controlling authority has failed to consider
and decide this vital issue which goes to the root of its jurisdiction. As the
respondent is not governed by the Act of 1972, the controlling authority had no
jurisdiction or authority of law to entertain the claim made by the respondent.
The impugned judgment and order are thus passed by the controlling authority
without the authority of law and are vitiated by inherent lack of jurisdiction.

7. For the aforesaid reasons, the petition is allowed. The impugned judgment and
order dated 26th June, 2006 passed by the controlling authority in Gratuity
Application No. 56/2005 is quashed and set-aside. Rule is made absolute with
cost. The sum of Rs. 10,000=00 deposited in this Court by the District Panchayat
pursuant to the order dated 8th September, 2006 is ordered to be remitted to
the petitioner-Junagadh District Panchayat.
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