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Judgement

Field, J.—This is a case u/s 530 of the Code of Criminal Procedure. The land in
dispute is a piece of newly-formed chur land. It was claimed by one party as
belonging to his estate Jahazmara, and by the other party as belonging to the
Mehal Panchkati. This rule was obtained substantially on three grounds: first,
that the preliminary proceeding of the Magistrate was defective; secondly, that
the order made by the Magistrate is bad, inasmuch as it does not contain a
sufficient description by boundaries so as to enable the land in respect of which
the order has been made to be identified; and thirdly, that the Magistrate allowed
his mind to dwell, not upon the question of possession, but on the question of
title; and that he had not evidence of possession before him which could justify
him in making the order. As to the first of these points, the learned Counsel for
the petitioner relied on the case of Sheikh Munglo v. Durga Narain Nag (25 W.R.
Cr. Rule 75). In that case no proceeding whatever was recorded by the
Magistrate who initiated the proceedings u/s 530 of the Code of Criminal
Procedure. There was merely an order endorsed on the back of the police report,
which order was in these terms: Serve a notice on Durga Churn to at once cease
from building the hut u/s 518, Criminal Procedure Code, and call on both parties
to appear before me this day week with their documents, that I may determine,
u/s 530, Criminal Procedure Code, who is in possession of the disputed land."

2. Now, in the case at present before us, there is a proceeding. The Magistrate
has recorded the following words: "whereas from the police report a breach of
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the peace probable." It would seem that some such word as "is" or "appears" has
been omitted. In re Gobind Chunder Moitra (I. L. R. 6 Cal. 835), which was
before this Bench a few days ago, I expressed an opinion, that it is the duty of
the Magistrate, before taking proceedings u/s 530, to record a proceeding
stating, in the first place, that he is satisfied that a dispute likely to induce a
breach of the peace exists, and in the second place, the ground upon which he is
so satisfied; and these observations have been now pressed upon me. I certainly
think that it is the duty of a Magistrate to record distinctly, in cases u/s 530, that
which the law requires to be recorded. But whether the omission on the part of a
Magistrate to comply precisely with the requirements of the law will, in every
case, afford a sufficient ground for setting aside his order, is another matter. In
the case In re Gobind Chunder Moitira (I. L. R. 6 Cal. 835), which was recently
before this Bench, a reference was made, in the Magistrate''s proceedings, to the
police report, and I expressed an opinion that even if the police report were
taken to be incorporated by reference in the initial proceeding, there would not
be matter sufficient to satisfy the requirements of the law. In the present case,
the Magistrate''s proceeding by itself is not a sufficient compliance with the
requirements of the law; but if the police report, to which this proceeding refers,
be taken to be incorporated, there is sufficient to show, first, that a dispute likely
to induce a breach of the peace existed; and secondly, to show grounds upon
which the Magistrate might reasonably be so satisfied. I am distinctly of opinion
that a Magistrate who records a proceeding like that ''which has been recorded in
the present case, performs his duty in a perfunet(sic)y and unsatisfactory
manner, but I am not prepared to say that the final (sic)der in the present case is
defective, on the ground that the initial proceeding (sic) not contain within itself
all which the law requires to be recorded, but that we have to look to the police
report in order to find matter sufficient to satisfy the requirements of the section.
On this first ground, (sic), it appears to me that the objection taken by the
learned Counsel (sic) fail. As to the second ground that, namely, connected with
the boundaries, (sic) is, in all probability, a sufficient description, regard being
had to the nature (sic) land which formed the subject of dispute and to the
difficulty of giving (sic) boundaries of chur land; but it is not necessary to go
farther into this (sic) because the order of the Magistrate ought, in my opinion,
to be set (sic) on the remaining ground, which I am about to deal with. This
ground is, (sic) there was not evidence of possession before the Deputy
Magistrate to (sic) (sic) his order; that he has allowed his mind to wander away
from the question of possession, which it was his duty to adjudicate upon; and
that his order be based entirely upon the view which he has taken with respect
to title.

3. I have read through the evidence of the witnesses examined on behalf of the
petitioner before the Magistrate, and it appears to me that this rule ought to be
made absolute upon the ground so taken. Section 530 of the Code of Criminal
Procedure enacts that the Magistrate shall, without reference to the merits of the
claims of any party to the right of possession, proceed to enquire and decide

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/kali-krishto-thakur-appellant-hash-… Page 2 of 4



which party is in possession of the subject of dispute. Now it has been contended
before us, that the proper meaning to be placed upon these words is, that the
Magistrate is entirely precluded from receiving any evidence whatever as to the
title of the parties. In that argument I do not concur. That possession should
follow title is a reasonable and natural presumption; and if a Magistrate, in a
case of this kind, uses evidence of title merely in order to guide and assist his
mind in coming to a decision upon the question of possession, it appears to ms
that he is not transgressing the provisions just quoted by using evidence of title
for this limited purpose; but if, instead of proceeding to decide as to the actual
possession, he virtually puts aside the consideration of this question and
determines the question of title alone, then I think he is clearly doing that which
the law has forbidden him to do. In the present case, the Deputy Magistrate, in
the commencement of his judgment, says, that the parties were called upon to
show their respective claims to it, i.e., the chur. He does not say that they were
called upon to show their respective claims to possession. He then proceeds to
enter into the question of title, to consider the circumstances under which the
chur came into existence, and to give reasons for thinking that this newly-formed
chur is part of the estate of one party rather than of the estate of the other
party. Having devoted a considerable portion of his judgment to the question of
title, he then proceeds to deal with the question of possession. He commences
this part of his judgment by saying, "Now to show possession, Baboo Kali Kristo
Thakoor''s men have examined several witnesses, one of whom is a Munsif''s
peon." He then deals with the evidence of the witnesses called to prove the
distraint proceedings, which he believes to be fictitious; and finally he says, "I lay
not much stress on the deposition of such witnesses. As the circumstance and
probability go in favour of Moonshi Golam Ali and as (to?) what I have sta(sic)
paragraph two of this decision, the disputed land lies beyond Jahazmar(sic) is
adjoined to Chur Panchkati; and as I believe it is in Golam Ali''s posses(sic) I
direct that the disputed land should remain in Moonshi Golam Ali''s possession till
otherwise decided by competent Court." Here the Deputy Magistrty e expressly
states that he does not lay much stress upon the testimony of the witnesses;
and if we put aside this oral evidence, the other evidence bef(sic) him is
concerned mainly, or indeed altogether, with the question of title. (sic) is
therefore clear that, apart from the oral evidence upon which he did not (sic)
much stress, there was not evidence upon which the Deputy Magistrate cou(sic)
determine the question of actual possession, for evidence of title, though it
ma(sic) supplement and support direct evidence of possession, cannot, standing
al(sic) be proof of possession. If the oral testimony of the witnesses went to
sb(sic) that the possession was with Golam Ali, and if the circumstances and
proba(sic)ties of the case and the evidence of title had been used merely to
corroborate of testimony, there would be sufficient on the record to support the
orde(sic) the Deputy Magistrate; but on examining this oral evidence I find that
(sic) mainly directed to the question of title, and contains little or nothing
upon(sic) question of possession.
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4. On the whole, it is clear from the matter upon which the witnesses (sic)
examined, and from the Deputy Magistrate''s judgment, that he did not proper
address his mind to the question which it was his duty to try,---that is the fact of
actual possession, but did that very thing which by the provision of Section 530
he was precluded from doing,---namely, determined the case with reference to
the merits of the claims of the parties to the right of possession. This being so, it
appears to me that the Deputy Magistrate''s order u/s 530 of the Code of
Criminal Procedure must be set aside.

5. This rule will be made absolute.

Pontifex, J.

6. I also agree that the proceedings must be set aside, and after the judgment of
my learned brother, it is only necessary for me to say that, in my opinion, there
was a sufficient proceeding recorded for the purpose of initiating proceedings u/s
530 of the Code of Criminal Procedure. I also wish to add that, if there had been
substantial evidence of possession or a conflict of evidence on that question, the
Magistrate would have been justified in looking to the evidence of title in
corroboration of the evidence of possession. But as my learned brother has read
the deposition of the witnesses, and it does not appear that there was sufficient
evidence of possession, I agree that the case should not have been decided upon
evidence of title alone.
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