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Hon'ble Judges : Norman Macleod, J;Heaton, J
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Judgement

Norman Macleod, Kt., C.J.—This suit wris originally filed in 1910 by the plaintiffs
who sued for redemption of a mortgage dated 10th April 1885. The suit was
dismissed in the trial Court" On appeal the case was remanded, and again on
appeal from the" order of remand it was held by the High Court "that" the one
plaintiff Shivba had no right to redeem, and the suit would have to be dismissed
as his interest in the equity of redemption had been sold. As regards the other
plaintiff who represented Devba, the " other mortgagor, the Court decided that
he should be allowed an opportunity of redeeming the outstanding mortgage.
The case therefore went back to the Subordinate Judge who directed that the
plaintiffs should recover from the defendants possession of the properties in suit
with the exception of Survey Nos. 54 and 87 of Bharadi and Survey No. 11 of
Sarve free from the mortgage. This decree was upheld on appeal except that it
was modified by substituting the word "plaintiff No. 2" for, the "plaintiffs". The
second plaintiff Kalu Devba has now appealed against that part of the decision of
the Assistant Judge which decided that he should not be entitled to recover
Survey Nos. 54 and 87 of Bharadi and Survey No. 11 of Sarve.

2. With regard to Survey No. 11, that is now in the possession - of an outsider,
having been sold at a Court-sale, all that the second plaintiff would be entitled to
would be compensation from the mortgagee on the ground that when
redemption was sought the mortgagee could not produce the property
mortgaged. Both the lower Courts have come to the conclusion that

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/kalu-deoba-appellant-hash-eupchan... Page 1 of 2



compensation should not be allowed, and we agree with the reasons given in the
judgment of the learned Assistant Judge.

3. But with regard to Survey Nos. 54 and 87, they stand on an entirely different
footing as they are in the possession of the first defendant as representative of
the original mortgagee. The original mortgagee purchased, as he thought, the
equity of redemption of both the mortgagors at a Court sale. Then he sold the
property to two outsiders, and after the period of six and ten years respectively
bought back those properties from the, persons to whom he had sold them. He
now resists the plaintiffs'" claim to redeem on the ground that he is in
possession, not as mortgagee, but as purchaser, and the plaintiffs'" claim to
redeem is barred under Article 134 of the Indian Limitation Act if he could show
that the suit to redeem has been brought more than twelve years after the
original transfer. But the fallacy in that argument lies in this that the defendant
was responsible for the original mistake. He ought to have seen that he had only
bought the equity of redemption of one of the mortgagors, and he cannot derive
any D benefit from his negligence by purporting to sell the whole of j. the
property to third parties, and then purporting to obtain a good title by
repurchasing those properties from those parties. In my opinion the original
mistake is revived by the properties coming back into the possession of the
defendant, and he must be treated now as a mortgagee and not as an innocent
transferee without notice. Therefore I think the original decree must be modified
by directing that the second plaintiff should recover from the defendants
possession of the properties in suit with the exception of Survey No. II of Sarve
free from the mortgage. With regard to the successful appellant he pays his own
costs up to the 13th November 1916 when the Subordinate Judge gave the
judgment, and he will get his costs in this Court and in the first appeal Court
from the defendants.
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