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Judgement

V.K. Bali, J.—Kanwal Singh Bedhadak Patwari through present Election Petition
filed by him under Part 6 of the Representation of People Act, 1951 (hereinafter
referred to as the Act) calls in question the election of respondents No. 1 and 2
to the Council of States (Rajya Sabha) by elected members of Haryana
Legislative Assembly. It has, inter alia, been pleaded that he petitioner is a voter
of Haryana Legislative Assembly and his name has been entered in the said list in
Part No. 32, electoral serial No. 589 of village Naya Bans Assembly constituency
No. 40 (Kailana). Vide notification dated July 10, 1992, two vacancies of Rajya
Sabha were to be filled up from the State of Haryana. As per election programme
notified, filing of nomination papers was from 10th of July 1992 to 17th of July,
1992. The scrutiny of the nomination papers was done on 18th of July, 1992 and
the last date for withdrawal was 20th of July, 1992. Petitioner addressed a letter
to the Returning Officer on 13th of June, 1992, for supply of nomination papers
and list of members of Legislative Assembly constituting the electoral roll for the
election of two Rajya Sabha seats to be filled up from the State of Haryana for
which election was to be held on 27th July, 1992. The Returning Officer did not
supply the list of elected members of Legislative Assembly, so the petitioner
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could not get the proposer in time. Petitioner visited the office of the Returning
Officer on 11th/12th of July 1992 and got the list of the members of the
Legislative Assembly for the purpose of filing nomination papers. Members of the
respective parties i.e. Congress (I), Haryana Vikas Party, Samjwadi Janta Party
went underground and the prospective candidates i.e. those of Congress (I)
Party and Haryana Vikas party took the members to a place unknown to any one
with an intention to prevent the other candidates to fill nomination papers as the
requisite number of proposers shall not be available. Two candidates i.e.
respondent No. 1 and 2 of the Congress Party filed nomination papers to the
Council of States and by respondent No. 3 of the Haryana Vikas Party as there
was no problem for them to get proposers as the said voters were confined at
unknown places and the respective parties got the proposers as required under
the Act. None of proposers on behalf of the respondents was present at the time
of presentation of the nomination papers which would go to show that all
proposers were underground. Since all the voters were put underground by the
respective parties, the petitioners could not and was not in a position to get a
proposer and therefore, filed nomination papers without any proposer. The
nomination paper of the petitioner was rejected, thus, constraining the petitioner
to file election primarily on the ground that the corrupt practices adopted by
respondents No. 1 and 2, he could not file a valid nomination paper and thus,
could not as such be a candidate.

2. Pursuant to the notice issued by this Court, the respondents have put in
appearance though Mr. J.K. Sibal and Mr. S.C. Kapoor, Senior Advocates and have
raised a preliminary objection with regard to maintainability of this election
petition. It has been convassed by the learned Counsel representing the
respondents that the petitioner is neither a candidate nor claims to have been
duly nominated as a candidate and therefore, by virtue of provisions of Section
81 of the Representation of People Act, he cannot call in question the election of
respondents. Section 81 of the 1951 Act reads thus :

"81. Presentation of petitions : (1) An election petition calling in question any
election may be presented on one or more of the grounds specified in sub-
section (1) of Section 100 and Section 101 to the (High Court) by any candidate
at such election or any elector within forty-five days from but not earlier than the
date of election of the returned candidate or if there are more than one returned
candidate at the election and dates of their election are different, the later of
those two dates."

3. It is clear from the section reproduced above that election can be called in
question by any candidate at such election or any elector. Candidate has been
defined by virtue of sub-clause (b) of Section 79 of 1951 Act which reads thus :-

(b) "Candidate" means a person who has been or claims to have been duly
nominated as a candidate at any election."

4. For the purpose of contesting election to the Rajya Sabha an elector has to be
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an M.L.A. and concededly the petitioner is not an M.L.A.. He is, therefore, not an
elector. However, the controversy is with regard to the petitioner claiming to have
been duly nominated in election. Learned counsellor the parties are ad idem that
with a view to contest an election to the Rajya Sabha a person as such may not
be an elector but then in that case he can be duly nominated candidate only if
his nomination papers are proposed by 1/I0th of members of the Legislative
Assembly. Concededly as well the nomination paper filed by the petitioner has
not been proposed by even a single M.L.A. From the language of sub-clause (b)
of Section 79 and Section 81 of the Act, this Court is of the considered view that
the petitioner is not a candidate as defined under clause (b) of Section 79 and
therefore, could not call into question the election of respondent No. 1 and 2. In
so far as the claim of the petitioner to have been duly nominated is concerned, it
is true that he cannot claim to be so duly nominated unless his nomination is
proposed by 1/I0th of the members of the legislative Assembly.

5. Mr. Gupta, however, contends that the fact that the petitioner was barred to
be a candidate is enough and all that was required was that a person should
declare his intention to be a candidate. For his aforesaid stand the Counsel relies
upon the judgment of the Supreme Court in S. Khader Sheriff Vs. Munnuswami
Gounder and Others, . Specific reliance has been placed by the learned Counsel
on the observations of the Supreme Court on the following passage :-

"When, therefore, a question arises u/s 79(b) whether a person had become a
Candidate at a given point of time, what has to be seen is whether at that time
he had clearly and unambiguously declared his intention to stand as a candidate,
so that it could be said of him that he held himself out as a prospective
candidate. That he has merely formed an intention to stand for election is not
sufficient to make him a prospective candidate, because it is of the essence of
the matter that he should hold himself out as a prospective candidate. That can
only be if he communicates that intention to the outside world by declaration or
conduct from which it could be inferred he intends to stand as a candidate."

6. The observations as have been called out from S. Khader's case (supra) came
into being on entirely different facts. The petitioner might have a remedy
elsewhere but surely he cannot call into question the elections of respondents
No. 1 and 2. This Court by way of interpretation of sections of the Representation
of the People Act cannot widen its scope. It is settled law that the Court in the
guise of interpretation cannot add or subtract from the unambiguous language
applied in the statute. Strictly speaking, therefore, by virtue of sub-clause (b) of
Section 79 and Section 81 of the Act of 1951, petitioner cannot call into question
the election of respondents No. 1 and 2. Upholding therefore, the preliminary
objection raised by respondents No. 1 and 2, this Court is left with no choice but
for to dismiss this petition. No order as to costs.
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