Company : CourtKutchehry

COou *jmkut(:hehry Website www.courtkutchehry.com

Printed For
Date : 15/09/2026

(1966) 01 P&H CK 0028
In the Punjab And Haryana At Chandigarh
Case No : C. Miscellaneous 4175 of 1965 in Civil Writ No. 285 of 1963

Karam Singh and Others APPELLANT
Vs
The State of Punjab and Others RESPONDENT

Date of Decision : 07-01-1966

Acts Referred:
Civil Procedure Code, 1908 (CPC) — Order 9 Rule 9, 151

Citation : (1966) 01 P&H CK 0028
Hon'ble Judges : Inder Dev Dua, ]
Bench : Single Bench

Advocate : R.K. Dass Bhandari, for the Appellant; B.S. Chawala, for Advocate-
General, for the Respondent

Final Decision : Dismissed

Judgement

Inder Dev Dua, J.—This is an application under Order 9, Rule 9 and Section 151
Code of Civil Procedure, for setting aside dismissal in default of C.W. 285 of 1963
ordered by me on 3rd November, 1965. The Petitioners" learned Counsel Shri
R.K. Dass, Bhandari, was not present and no one appeared for the Petitioners,
whereas Shri B.S. Chawala, appearing for the Advocate-General represented the
Respondents.

2. According to the averments in the present petition, the writ case (C.W. No.
285 of 1963) was at No. 7 on the daily list for 3rd November, 1965, and the
Petitioners' counsel came to the court room more than once to find out which
case was being heard. The Petitioners' counsel came to the Court at 1.35 p.m,,
and learnt from the Reader that the Civil Writ petition had been dismissed in
default. The petition for restoration was apparently presented on the same day.

3. The learned Counsel for the Petitioners, who has supported the petition under
Order 9, Rule 9, and Section 151 of the Code with his own affidavit, has repeated
in his argument, at the bar that he came to the Court room more than once and
went back under the impression that his case was not likely to be called for some
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time. He has, however, also candidly stated that he had employed no clerk who
could watch the proceedings in the Court and that had been without a clerk for a
period of nearly six months, with the result that he had himself to come to Court
room to see as to what was the situation in regard to hearing of cases on the
board. On my enquiry he has also fairly admitted that he did not care to point
out to the Court Reader or to the Court peon that he was interested in the case
at No. 7 oh the daily board and that he would be sitting in the Bar room so that if
the case is called earlier than expected, he may be contacted in the Bar room.
Indeed, the learned Counsel also did not take the precaution of requesting a
clerk of some other lawyer friend, who had his case in this Court to watch this
case as well and oblige the Petitioners" counsel.

4. From what little I recollect in regard to the Court work on 3rd November,
1965, I think Shri Chawla, the Respondents' counsel, has rightly pointed out that
the Court peon had been sent more than once in search of the counsel and it was
almost as a last resort that I felt constrained to dismiss this case in default. The
counsel apparently could not be contacted by the Court peon and there was no
information available as to whether he was busy elsewhere in some other Court
room conducting some other case or had not come to the Court at all. Indeed,
before me at the bar, the learned Counsel has not stated that he was busy in
some other court on the relevant day and at the relevant time. In my opinion, it
is the duty of a counsel engaged for conducting a cause in this Court on behalf of
a suitor to keep himself fully informed of the proceedings in the Court in which
his case is likely to be heard on a given day and be present when his case is
called. In case the clerk of the counsel is for certain reasons not available to keep
the watch and call the counsel, it would be incumbent on the counsel to take
effectively suitable measures to remain in touch with the proceedings in the
Court so that when the case is called, he is actually present in Court for
discharging his professional duties. Normally speaking, in such circumstances, if
the counsel cannot actually wait in the Court room itself, he should either request
some other lawyer friend to make available his clerk for the purpose of watching
the former''s case or utilise the services of some clerk of the Bar Association to
keep suitable watch over the proceedings of the Court. He may also be expected
to inform the Court Reader and the Court peon about his case and also as to
where he would be for being contacted if his case is called earlier than expected.
By way of precaution (and in my opinion, this is the normal course) he should
contact the counsel in the case immediately above his case on the daily cause list
and request that counsel to be good enough to inform him as to when that case
is called so that he may also get ready for his own case. Indeed, it is always
desirable for him to keep in contact with the counsel in the case immediately
above his. It also goes without saying that a counsel in such circumstances
would be well advised to enquire from the counsel in the one or two cases
immediately above his as to how long they are likely to take. Before me, nothing
has been stated by the learned Counsel for the Petitioners as to whether he took
any one or more of these precautions, and indeed it has not been disclosed as to
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from whom the learned Counsel had made enquiries and on what basis he had
formed the impression that his case was not likely to be called for some time.
The Court has not even been told as to at what time he came to the Court room
on the last occasion prior to the dismissal in default and which case on the cause
list was going on at that time.

5. The bar, I must point out, is, according to the traditional practice in our set up,
an integral part of the institution of Courts entrusted with the administration of
law and justice. Lawyers have to, and do, play an important part in the course of
this administration. The profession of law enjoys a high and respected status and
reputation in our Republic, but this status also carries with it a corresponding
necessary obligation which, to an extent, partakes of fiduciary character. The
client places in his lawyer full and implicit faith for representing the former and
looking after and protecting his interests in the litigation in the Court. Indeed by
fiction, the lawyer is understood to embody his client in his own person and the
Courts traditionally address the lawyer in Court proceedings as if he is the client
himself present in Court. This traditional mode of address is symptomatic of and
the fiction underlying it vividly represents, the close relationship of confidence
between the client and his lawyer in respect of the Court proceedings, for the
conduct of which the lawyer is engaged. The lawyer has, therefore, a solemn
obligation to take all reasonable care to look after his client"s interest, and, from
one point of view, to represent the client''s case, as if it is the lawyer's own case.
A professional lawyer in this country in addition to being well versed in law,
particularly in the branch of law in which he practises--respectful and dignified in
his address to the Court, loyal to the Constitution and the laws of the Repubilic,
must, conscientiously and with due care, caution and industry, conduct the
proceedings in Court on behalf of his client, whose authorised agent and
representative he may have the privilege to be. The profession of law, it may
always we borne in mind is not a trade or business, far less a mere money
making trade or business, on the other hand, it is an honourable profession
which occupies a peculiarly privileged and respectable place in our legal State.
Without the profession of law, a state governed by the Rules of law would be
deprived of a vital fulcrum to effectively uphold the sovereignty of the Rule of law
and, therefore, ill-equipped to sustain itself with confidence. Incidentally, it may,
without serious digression be observed that for a legal limited welfare State
created by a written Constitution, lawyer is absolutely indispensable. From the
start, when the Constitution is framed to the actual day-to-day administration
those who are learned in law; are required to draft the constitution to advise and
make the Constitution work to adjudicate upon controversies between man and
man, and man and. State, as also to plead in Courts for the rival contestants;
and finally to advise changes in law in the ever-changing social conditions and in
human progress in thought and action. In this Republic, lawyers had also the
lion"s share in this Country's long years of struggle to secure freedom from the
most organised, deep rooted and powerful foreign yoke and to frame our
Republican Constitution. In the instant case, however, I am only concerned with
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the professional bar. A professional lawyer is, in view of what I have stated
above, expected to have a properly equipped establishment which is generally
considered necessary by the traditional unwritten rules of the bar for the proper
and effective discharge of his professional obligations towards the clients and of
his duty towards the Courts as its accredited officer befitting the high sense of
responsibility associated with this honourable profession. The practising lawyer is
thus duty-bound to take every reasonable and practical precaution to ensure,
inter alia; that his client"s case in Court does not suffer by default in appearance.
It must clearly be understood that this Court is under no obligation to send Court
peon in search of the Counsel engaged in the causes on the daily list, and it is
the duty of the counsel himself to be present in court when the case is called. It
is wholly unreasonable and improper to make the court wait for the counsel when
the case is called in accordance with the rules. Lapses in this respect must have
serious repercussions on the profession of law, on the administration of law and
justice and ultimately on our democratic way of life, apart from the discredit they
bring to delinquent lawyer himself. It may appropriately be pointed out here that
the working standard of knowledge of law, ability, industry, integrity; sense of
patriotism and of watchfulness of his client's interest; on the part of the
practising lawyer; largely reflects the quality of the rule of law which governs a
democratic set up like ours.

6. The learned Counsel for the Petitioners has, however, expressed genuine
regret for his absence from the Court on 3rd November, 1965, when the case
was called and has stated that he would be more careful in future. Realising that
by declining to restore the writ petition in question, this Court would virtually be
penalising the suitors by refusing them a hearing on the merits; and hoping that
this decision would serve to impress on all concerned the desirability of taking
proper care in being present in Court when their cases are called, I am inclined in
the present case to set aside the dismissal in default and restore C.W. No. 285 of
1963, to the pending list of cases. This writ petition would be set down for
hearing on 14th January, 1966. I should also like to make it clear that legal
position having once again been clarified; in future; this Court would expect
proper adherence to the law laid down herein. In the circumstances of the case, I
do not impose any terms, and indeed, learned Counsel for the Respondents has
also not insisted on costs.
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