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Judgement

Norman, J.—This is a proceeding by the Deputy Magistrate of Jamalpole in
Mymensing, by which one Tarini Kant Lahori has been maintained by the Deputy
Magistrate in possession of some disputed land u/s 318 of the Code of Criminal
Procedure. This case has been sent up to this Court u/s 434, Code of Criminal
Procedure, by the Magistrate Mr. O''Kinealy. Several objections are taken to the
regularity of the Deputy Magistrate''s proceedings. But there is one, and that the
first, which is fatal, showing that the Deputy Magistrate proceeded without
jurisdiction, and that his order cannot be sustained.

2. It appears that in consequence of some petition, presented prior to April last,
an order was issued to the Police to proceed to the Mofussil, and make some
inquiries as to the complaint of Kashi Kishor Roy, one of the parties to the
dispute, that some men had been collected by Tarini Kant Lahori with a view to a
serious affray, and that a serious affray was likely to occur.

3. On the 5th of April the Police Officer made his Report. He stated that on the
preceding day, that is on the 4th of April, he had been to the spot in question;
that he had found no assemblage of persons, and that be had seen nothing to
lead him to think that there was any dispute, or likelihood of an affray.

4. On the 14th of April there was a farther Report by the Police, which, after
stating, as in the former Report, that there was no assembly or disturbance,
concludes with the statement, wholly unwarranted by anything in the Report
itself, that if a recognizance were not taken, a very serious riot might take place
in future with respect to & boundary dispute, which might lead to violence, if not
murder.
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5. The Deputy Magistrate makes an order which is endorsed upon that paper. Be
does not Bay that he is satisfied that a dispute likely to lead to a breach of the
peace existed concerning the land in dispute. He records no-proceeding stating
the grounds on which he is so satisfied, but be simply orders that the case be
registered u/s 318, and that the 12th day of May be fixed for the hearing of the
several parties. And he directed that notice to that effect be served on the
parties. Now it has been pointed out in many cases before this Court, more
particularly in the case of Dewan Elahi Newaz Khan v. Suburunnissa 5 W.R. Cr. R.
14, that it is a condition precedent to the powers of a Magistrate to take up and
decide & case u/s 318, that he should decide judicially that he is satisfied that a
dispute likely to induce a breach of the peace exists, and that he should record a
proceeding stating the grounds of his being so satisfied. Unless and until he shall
have decided that preliminary matter, he has no jurisdiction to take up the case,
and decide the question of possession u/s 318.

6. In the present case there has been no such decision, and certainly there is no
record of the grounds upon which such decision could be based. Therefore it is
clear that the order of the Deputy Magistrate adjudicating that Tarini Kant Lahori
is in possession, and entitled to retain possession until ousted by due course of
law, is an order made without jurisdiction, and is therefore void, and must be
quashed.

7. It would be quite enough for us to say that we are bound by the many
decisions of this Court on this point. But we desire to add that we are of opinion
that there is a clear reason for requiring a distinct adjudication as to the
existence of a dispute likely to occasion a breach of the peace before the
Magistrate proceeds further. It is intended to prevent the Magistrate from rashly
interfering with questions of possession which should ordinarily be decided by the
Civil Courts, unless in cases where a breach of the peace, or the commission of a
crime, is apprehended and where it is necessary for the preservation of the
public order that steps be taken by the Criminal Court. We quash the order of the
Deputy Magistrate.

Kemp, J.

I am of the same opinion.
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