» Company : CourtKutchehry
Cou *jmkut(:hehry Website : www.courtkutchehry.com
corm Printed For :
Date : 29/08/2026

(2005) 09 BOM CK 0149
In the Bombay High Court

Case No : Appeal Lodging No. 973 of 2005 in Notice of Motion No. 2486 of 2005
and Suit No. 2142 of 2005

Kesha Appliances (P.) Ltd. APPELLANT
Vs
Royal Holdings Services Ltd. RESPONDENT

Date of Decision : 29-09-2005

Acts Referred:
Securities and Exchange Board of India (Substantial Acquisition of Shares and
Takeovers) Regulations, 1997 — Regulation 3

Citation : (2006) 1 ALLMR 1 : (2008) 144 CompCas 561 : (2007) 79 SCL 16
Hon'ble Judges : F.I. Rebello, J;D.Y. Chandrachud, J
Bench : Division Bench

Advocate : N.H. Seervai, P. Gandhi, Ketan Parikh and F. Pooniwala, for the
Appellant; Aspi Chinoy, S.V. Doijode, F. Divitre, Janak Dwarkadas, Pravin Kumar
Samdani, Anuj Basme, S. Parikh, D.D. Madon, A.R. Bhole, Shyam Mehta,
Rustomji, Ginwala, D.J. Khambatta, Amol Doijode, Snehal Shah, Negandhi Shah
and Himayutullah, for the Respondent

Judgement

F.I. Rebello, J.—This is an appeal by the Plaintiffs aggrieved by the order of the
learned Single Judge dated 26-9-2005, refusing to grant ad-interim relief in view
of the order passed in Notice of Motion No. 2260 of 2005. That Motion has also
been taken out by the plaintiff in the same suit. The learned Counsel has raised
various Contentions before us and has argued that the allotment of the equity
shares in favour of Defendant No. 7 is illegal, null and void. For that purpose the
learned Counsel has placed reliance on Regulation No. 3(c)(ii) of the Securities &
Exchange Board of India (Substantial Acquisition of Shares and Takeovers)
Regulation, 1997. It has been pointed out that transfer of shares contrary to the
said Regulation is a nullity at law. Reliance for that purpose has been placed on
the judgment of the learned Single Judge of this Court in M. Sreenivasulu Reddy
v. Kishore R. Chhabria [2002] 109 Comp. Cas. 18 : 34 SCL 1. It is pointed out
that the judgment of the learned Single Judge was upheld by Division Bench of
this Court in Shirish Finance & Investment (P.) Ltd. v. M. Sreenivasulu Reddy
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[2002] 109 Comp. Cas. 913.

The suit filed by the plaintiffs inter alia seeks various reliefs. The main relief is for
a declaration that the preferential allotment of 8,10,77,500 CRCPS by Defendant
No. 7 to Defendant No. 1 in October, 2000 and the subsequent conversion
thereof to equivalent equity shares to Defendant No. 1 is in violation of the
provisions of the Securities & Exchange Board of India (Substantial Acquisition of
Shares & Takeovers) Regulations, 1997 and as such is clearly illegal, without the
authority of law, contrary to law ab initio null and void and non est. There are
consequential reliefs including for relief against the transferees subsequent by
Defendant No. 1 to defendant Nos. 2, 3, 4, 5 and 6. The Motion taken out is
supported by an affidavit of A.K. Patankar. It is contended that an article
appeared on 29-8-2005 (in the Financial Express, Mumbai Edition that defendant
No. 7 through its new management has decided to raise US $ 300 million by way
of either foreign convertible currency bonds (FCCBs) or dilution of shares of its
promoters to fund its plans to expand its fleet of aircraft. It is pointed out that
allotment/acquisition of shares/convertible debentures by defendant Nos. 1 to 6
to defendant Nos. 1, 8 to 12 is contrary to SEBI Regulations quoted earlier.
Defendant Nos. 1 to 6 have no right to manage the defendant No. 7 or take
decision on its behalf or to raise funds for and on behalf of defendant No. 7.
Consequently in the Motion the injunction is sought to restrain the defendant No.
7 and its officers, servants and agents from creating, offering, issuing and/or
allotting any equity shares or convertible preference shares/debentures/
warrants, Foreign Convertible Currency Bonds (FCCBs), Global Depository
Receipts (GDRs), American Depository Receipts (ADRs) or any other convertible
instruments. Further injunction is sought to restrain the defendant Nos. 1 to 6
and 8 to 12 from exercising their purported membership rights in defendant No.
7 as set out in the prayer clause.

2. The learned Judge was pleased not to grant any ad interim relief. It may be
noted that from the averments in the plaint itself the appellants have disclosed
that Appellant Nos. 1 to 9 are private companies incorporated under the
provisions of the Companies Act, 1956 and have been promoted by Mr. S.K.
Modi, who had also promoted respondent No. 7. They collectively hold 17 per
cent of the present paid up capital in Respondent No. 7. Appellants 8 to 16 have
invested in Respondent No. 7 and held approximately 19,000 equity shares of
the face value of Rs. 10 each. Appellant Nos. 10 and 11 are ex-employees of
Respondent No. 7 and presently in the employment of S.K. Modi. The
Respondent No. 1 is a company incorporated in Nevada, USA which is described
as an Overseas Corporate Body (OCB). The Respondent No. 1 was allotted
8,10,77,500 cumulative redeemable convertible preference shares (CRCPS) of
the face value of Rs. 10 which Respondent No. 7 thereafter converted into equity
shares. As a consequence thereof Respondent No. 1 had approximately 57 per
cent paid up equity of Respondent No. 7. The CRCPS were issued on 20-2-2001.
Respondent No. 1 has paid to Respondent No. 7 US $ 17.5 million which was
accepted by Respondent No. 7.
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3. The Respondents have drawn our attention to the fact that various suits have
been filed by various companies associated with S.K. Modi before the Delhi High
Court in which interim relief was sought. The plaintiffs therein are some of the
appellants herein who had challenged the allotment of CRCPS by Respondent No.
7 to Respondent No. 1. The suits were filed sometime in the year 2000. Interim
reliefs have been rejected. There were also Company proceedings in which also
the allotment was challenged but interim relief has been rejected. In other words
the Modi group has been unable to get any relief. After rejection of those
proceedings for interim relief the present suit was filed, for same or similar
reliefs and some subsequent reliefs.

4. The question is whether in the light of what is stated above this Court ought to
interfere with the order of the learned Single Judge refusing to grant interim
relief. In our opinion, the grant of ad interim relief can be considered if the
parties approach the Court without undue delay. In the instant case nearly 5
years have elapsed since CRCPS were allotted by Respondent No. 7 to the
Respondent No. 1 though subsequently sometime in 2001 the CRCPS have been
converted by Respondent No. 7 into equity shares. The allotment of CRCPS was
in October, 2000. The conversion is soon thereafter. When the resolution was
passed for allotment of CRCPS by Respondent No. 7, S.K. Modi was on the Board
of Directors. Respondent No. 1 was nowhere in the petition. Proceedings
including suit by Companies associated with S.K Modi were before the Delhi High
Court where some of the present appellants were also plaintiffs. Interim reliefs
insofar as CRCPS were rejected. The conversion of CRCPS into equity shares took
place on 27th/28th February, 2001. The suits were filed in 2001 and 2002 it was
open to the Plaintiffs therein who are some of the appellants herein to have also
challenged the allotment of equity shares. Ultimately it is only in the event the
Court comes to the conclusion that the resolution of allotment in October, 2000
by defendant No. 7 to defendant No. 1 is null and void would the various
consequential reliefs be considered.

5. In our opinion, considering the long delay and merely because the defendant
No. 7 pursuant to its powers is seeking to raise some funds by itself cannot be a
ground for the appellants herein to seek the interim relief as presently sought.
That issue can be considered in the Motion which is pending before the learned
Single Judge. The issue as to whether the allotment is contrary to SEBI
Regulations and consequently null and void can be prima facie considered at the
stage of hearing of the Motion.

6. Considering the above, we do not think that there is any merit in this Appeal
and consequently the Appeal is rejected. We make is clear that we have not
offered any opinion as to the merits of the matter as the issue is at large before
the learned Single Judge.
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