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Judgement

Rajesh Tandon, J.—Heard Sri B.S. Khanka, learned Counsel for the petitioner and
Sri B.D. Kandpal, learned Standing Counsel.

2. By means of this writ petition, the petitioner has prayed for the issue of a writ,
order or direction in the nature of mandamus commanding the respondents to
give charge/joining to the petitioner on the post of Kanungo/Revenue Inspector
according to the promotion order dated 1/2.9.2003.

3. Brief facts giving rise to the writ petition are that the petitioner is a Senior
Patwari and belongs to Schedule Caste category in the District Almora but, he
was not promoted for the post of Revenue Inspector/Kanungo. Therefore, he has
filed an appeal before the Commissioner, Kumaon Mandal, Nainital on 5th June,
2003. The petitioner has prayed in the appeal that he may be promoted as his
juniors (Schedule Caste) have been promoted. It was stated that in the final
seniority list, the number of the petitioners were 125 and for the promotion 18%
reservation was given to the Schedule Caste candidates. The petitioner,
therefore, is entitled for the promotion.

4. On appeal filed by the petitioner a fresh seniority list was prepared, vide order
dated 1st/2nd September, 2003 passed by the District Magistrate, Almora.
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5. There are 17 posts of Patwari/Revenue Inspector/Kanungo according to the
seniority list, which has been filed by way of Annexure-4 to the writ petition.

6. Both the parties have agreed that in the light of the order dated Ist/2nd of
September, 2003 direction may be given for deciding the representation of the
petitioner so far as the joining of the petitioner on the promotional post is
concerned.

7. Learned Counsel for the petitioner has argued that the petitioner has already
handed over the charge of Patwari Range Mashi, Almora to the Patwari Incharge
Setapani on 16.9.2003, in pursuance of the order of Tehsildar Bhikiyasain dated
12.9.2003. On 16th September, 2003, the petitioner has been asked to join the
post of Kanungo in pursuance of the order dated 1st/2nd September, 2003,
Annexure-4 to the writ petition.

8. A perusal of the order of promotion shows that the petitioner was promoted as
Kanungo for a period of 89 days. The order of promotion shows that from his
original post, the petitioner is promoted on the post of Revenue Inspector/
Kanungo.

9. The petitioner has brought to the notice of the Court that due to the pendency
of the Writ Petition No. 1079/2003, Madan Ram Arya, Supervisor Kannungo V.
Commissioner, Kumaun Division and Ors., the promotion order of the petitioner
dated 1st/2nd September, 2003 has not been complied with as will appear from
the following order :--

Anegksn;]  Jheku~  ftykf/kdkjh  egksn;] vyeksM+k ds vkns'"k 1a?
7072@lkr&2002&3] fnukad 2-9-2003 ds foijhr esjs }kjk ekuuh; mPp U;k;ky;]
mRrjk?py] uSuyrky esa dh xbZ fjV ;kfPkdk la? & 2003-03] fn? 18-9-2003 dks
ekuuh; U;k;ewfrZ tfLVI ih?lh? oekZ ds U;k;ky; esa fjV ;kfpdk ij tkjh vkns'k ds
vuqglkj Jheku~ ftykf/kdkjh egksn;] vyeksM+k ds mijksDr vkns'k la? & fn?
2-9-2003 ij ekuuh; mPp U;k;ky; }kjk jksd yxk nh gS rFkk ;FkkfLFkfr dk vkns'k
ikfjr fd;k x;k gSA ftldh izfr Jheku~ ftykf/kdkjh egksn;] vyeksM+k dks Hksth tk
jgh gSA vr% fuosnu ds IkFk mfpr vkns'kkFkZ Isok esa izsf"kr ,slh fLFkfr esa
esjs }kjk ekuuh; mPp U;k;ky; esa vfxze vkns"k rd pk;Z fn;k tkuk ugha gSA g? vi
22-9-2003-**

10. A perusal of the order dated 18th September, 2003 in writ petition of Madan
Ram Arya, shows that the following order was passed in Writ Petition No. 1079
(S/S) of 2003, Madan Ram Arya v. The Commissioner, Kumaun Division and
others :--

"Admit.

Learned Standing Counsel prays for and is allowed three weeks'" time to file
counter-affidavit on behalf of respondents 1 and 2.

Issue notice to respondent No. 3.

List after three weeks.
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In the meantime, the petitioner shall be given appointment if he is selected
against the reserved post according to roster. Until further orders the petitioner''s
status shall not be disturbed."

11. So, far as the petitioner is concerned, the petitioner was promoted on the
vacant post on the basis of his own seniority fixed by the District Magistrate on
an appeal filed by the petitioner.

12. The petitioner has been directed on 12th September, 2003 to hand over the
charge of Patwari. In pursuance thereof the petitioner has handed over the
charge of Patwari but has not been accommodated in the promotional post.

13. Promotion is a part of Article 16 of the Constitution of India. Article 16(1)
read as under :--

"Article 16. (1) There shall be equality of opportunity for all citizens in matters
relating to employment or appointment to any office under the State."

14. The petitioner has made a representation on 22.9.2003 (Annexure-8 to the
writ petition), but in spite of his representation, the petitioner has not been
handed the charge of the promotional post.

15. The petitioner has argued that he is ready to join at any place, suffice to
observe that the petitioner will be at liberty to place his representation before the
authorities.

16. The authorities concerned, therefore, are directed to consider the case of the
petitioner so far as it relates to the joining of the promotional post of Revenue
Inspector/Kanungo, if otherwise the petitioner fulfills the criteria of promotion as
contained in the order of promotion dated Ist/2nd September, 2003.

17. The authorities concerned shall consider the same in accordance with law
within a period of three weeks from the date of filing of the certified copy of this
order.

18. With the aforesaid observations, the writ petition is disposed of.

19. There will be no order as to costs.
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