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Judgement

This Judgment has been overruled by : Kirloskar Oil Engines Ltd. Vs. Union of
India (UOI) and Others, (1995) 77 ELT 479 : (1995) 4 JT 417 : (1995) 3 SCALE
366 : (1995) 3 SCC 559 Supp : (1995) 1 SCR 90 Supp

Pendse, J.—The petitioner No. 1 is an Existing Company within the meaning of
Section 3 of the Companies Act, 1956 and manufactures at the factory at Khadki,
Pune, bimetal bearings suitable for various applications. The bimetal bearings are
used in engines and chassis of motor vehicles and tractors and thus become
parts of motor vehicles and tractors. Bimetal bearings manufactured by the
Company are : (1) Thin-walled bearings, (2) Thrust Half washers, (3) Wrapped
Bushes, and (4) Thrust washers. The manufacture of products by the Company
became liable to payment of excise duty after insertion of Tariff Item No. 34A in
Schedule 1 to Central Excises and Salt Act (hereafter referred to as the "Act") by
Finance Act, 1971. The description of goods under Tariff Item No. 34A is :

"Parts and accessories, not elsewhere specified, of motor vehicles and tractors,"
including trailers.

The rate of duty prescribed is 20% ad valorem.
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The Central Government, in excises of powers conferred by sub-rule (1) of Rule 8
of the Central Excise Rules, 1944 (hereinafter referred to as the "Rules"),
published Notification dated May 29, 1971 exempting motor vehicles parts and
accessories, falling under Item No. 34A of the First Schedule to the Act other
than those specified in the Schedule annexed to the Notification from the whole
of the duty of excise leviable thereon. The schedule sets out 11 items which are
accessories or parts of motor vehicles and Item No. 9 is "Thin walled bearings".

2. Till September 22, 1978, the Company manufactured and cleared various
bimetal bearings produced in the factory and paid excise duty on thin walled
bearings heaving total thickness of 3/16" or below which, according to the
opinion of the Central Board of Excise and Customs based on Circular dated
August 3, 1971, were thin walled bearings. The Company did not pay any
amount of duty on the manufacture of thrust washers, thrust half washers and
wrapped bushes in accordance with Exemption Notification dated May 29, 1971.

On September 23, 1978, the Superintendent of Central Excise, Kirloskar Oil
Engines Range, Pune addressed letter to the Company advising that the thrust
washers, thrust half washers and wrapped bushes attract excise duty provided
they are manufactured to I.S. Specification No. IS : 4774-1968 and are used to
have application as motor vehicles parts. The Superintendent found that the
Central Board of Excise has done away with D.G.T.D"s restrictive definition of
thin walled bearings. The Company was called upon to file a fresh classification
list and pay appropriate excise duty from the date of receipt of the letter. The
Company was also called upon to furnish particulars as regards clearance of
bearings from the factory from August 7, 1978. The Superintendent of Central
Excise received the reply dated October 7, 1978 from the Company furnishing
the requisite information and intimating that the goods would be cleared on
payment excise duty, under protest.

3. The Superintendent of Central Excise on October 16, 1978 served notice of
demand for duty of Rs. 1,79,504.21 in accordance with Rule 10 of the Rules. The
Notice, inter alia, recites that as per Tariff Advice dated August 7, 1978 and
Poona Central Excise Collectorate Trade Notice dated September 23, 1978 all the
thin walled bearings attract central excise duty and in view of the fact that thrust
washers and bushes are thin walled bearings, the Company is liable to pay excise
duty on the clearance effected from August 7, 1978 onwards. On November 18,
1978, the Company sent reply claiming that the demand of duty from August 7,
1978 is incorrect and the Company is prepared to pay duty on such bushes and
washers with effect from September 23, 1978, i.e. the date on which the revised
orders were communicated to the Company. The Company also claimed that the
classification list approved earlier was in operation till receipt of communication
dated September 23, 1978 and, therefore, the duty with retrospective effect
from August 7, 1978 cannot be recovered in violation of the provisions of Rule
173-B of the Rules. The Superintendent of Central Excise then fixed the hearing
in respect of demand notice and the Company was heard and permitted to file
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written submissions. In the written submissions, it was claimed that thrust
washers and wrapped bushes cannot be treated as thin walled bearings although
it was accepted that thrust washers, thrust half washers and wrapped bushes
manufactured by the Company are bearings. The only contention raised was that
though thrust washers and wrapped bushes are bearings, they are not thin
walled bearings. The Company also claimed that Indian Standard Specifications
describes thin walled bearings and thrust half washers and wrapped bushes as
different articles and having different dimensions for the purpose of specifications
and, therefore, thrust washers and wrapped bushes cannot be treated as thin
walled bearings.

The Asstt. Collector, Central Excise, Pune by adjudication order dated June 22,
1979 came to the conclusion that the thrust washers and wrapped bushes are
thin walled bearings falling under Item No. 34A of First Schedule and are liable to
payment of excise duty. The Assistant Collector did not accept the claim of the
Company that only bearings which are manufactured according to the
dimensions mentioned in Tables Nos. 2 to 5 of IS : 4774-1968 are "Thin Walled
bearings" and not those which are shown in Table No. 8 in the said IS
4774-1968. The Assistant Collector further held that the liability to pay excise
duty arises from August 7, 1978 though communication was sent on September
23, 1978 because the decision was taken on February 9, 1978 in the meeting,
held between the representatives of Government of India and the
representatives of trade held at New Delhi, that all kinds of bushes would fall
within the category of bearings but the relevant dimensions as laid down in IS :
4774-1968 should be taken into account to decide whether a bearing is a thin
walled bearing and that decision at the meeting was approved by the
Government of India on August 7, 1978. The Asstt. Collector felt that as the
representative of the Company was present at the conference and was aware of
the decision taken, the liability to pay duty arises from the date when the
Government of India accepted the decision taken at the Conference, i.e. on
August 7, 1978. The Superintendent of Central Excise observed that Tariff Advice
makes the legal position clear and Tariff Advice is part of the law so far as it
relates to the classification of goods. On the strength of this finding, the Asstt.
Collector confirmed demand for Rs. 1,79,504.21.

4. The Company then preferred appeal, against the order of the Assistant
Collector, before the Collector of Central Excise (Appeals) Bombay. The appeal
ended in dismissal by order dated December 23, 1981. The Appellate Authority
held that thrust washers, thrust half washers and wrapped bushes are bearings
and the thrust washers and wrapped bushes manufactured by the Company are
thin walled bearings as they are manufactured according to specifications given
in IS : 4774-1968. The Appellate Authority held that only when thrust washers
and wrapped bushes are not according to the specifications, the same would not
be liable to payment of excise duty. The Appellate Authority did not accept the
contention of the Appellant that the liability to pay duty can only arise from
September 23, 1978 and not from August 7, 1978 by accepting the reasoning
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furnished by the Assistant Collector. The Appellate Authority accepted the
contention of the Company that total exemption in respect of products supplied
as original equipment to the manufacturers of motor vehicles and tractors is
available even though the Company had not followed Chapter X procedure in
respect of such supplies. The Appellate Authority directed the Company to
furnish its statement showing necessary information in respect of clearances of
the goods as original equipments to the manufacturers of motor vehicles and the
Assistant Collector was directed to verify the same and grant the benefit of the
Exemption Notification dated May 29, 1971. The order passed by the Appellate
Authority is under challenge in this petition filed under Article 226 of the
Constitution of India on March 11, 1982.

Before date of passing of the order by the Appellate Authority, the Company was
served with demand notice dated November 24, 1981 by Superintendent of
Central Excise u/s 11A of the Act demanding duty of Rs. 40,18,899.50 for the
period commencing from July, 1980 to August, 1981. The petitioners are
challenging the legality of this demand notice also on the identical grounds which
are raised for challenging the order of the Appellate Authority.

5. Shri Nankani, learned counsel appearing on behalf of the petitioners, raised
two contentions to challenge the legality of the order passed by the Appellate
Authority. The first submission of the learned counsel is that the thrust washers,
thrust half washers and wrapped bushes manufactured by the Company, though
are bearings cannot be treated as thin walled beings. The second contention
urged by the learned counsel is that even if the contention of the Company is not
correct, still the demand notice dated October 16, 1978 is invalid as far as the
demand is made from August 7, 1978 instead of from September 23, 1978. In
support of the principal contention that the thrust washers, thrust half washers
and wrapped bushes are not thin walled bearings, it was contended by the
learned counsel that the two authorities below have proceeded to confirm
demand notice on misconstruction of the exemption Notification. It was urged
that thrust washers and wrapped bushes are classified separately in I.S.I.
Specifications and this differentiation clearly establishes that thrust half washers
are not thin walled bearings. The learned counsel did not dispute that thrust
washers and wrapped bushes are bearings but submitted that they are not thin
walled bearings. It was urged that the only permissible test for classifying goods
for the purpose of levying duty is to find out how they are known in the trade
parlance and the specification of the Indian Standards Institution furnish strong
evidence of how an article is known in trade. Reliance was also placed on the
decision of the Supreme Court in the case of Jain Engineering Co. Vs. Collector of
Customs, Bombay and others, to urge that the distinction between bearings and
bushes is accepted by the Courts, Shri Nankani also submitted that the Company
had cleared the goods without payment of excise duty till September 23, 1978
when the communication was received from the Superintendent of Central Excise
and it is not permissible under Rule 10 of the Rules to demand duty with effect
from August 7, 1978. Shri Desai, learned Counsel appearing on behalf of the
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Department, on the other hand, submitted that though it is undoubtedly true
that the trade advice or the trade notice cannot be the sole criteria to determine
the classification of articles, the trade advice can be taken into consideration for
the purpose of determining whether an article falls under the tariff item. Shri
Desai submitted that the impugned order does not rest merely on the trade
advice but the two authorities have based their conclusion on Indian Standard
Specifications. It was urged that the Company did not lead any evidence
whatsoever to establish how the goods are known in the trade parlance and in
absence thereof, the authorities were justified in basing conclusion on Indian
Standard Specifications. The learned counsel urged that the view taken by the
authorities is neither perverse, nor unreasonable and even assuming that
another view is possible, it is not permissible to disturb the conclusion of the
authorities in exercise of writ jurisdiction under Article 226 of the Constitution of
India. Shri Desai did not dispute that the demand made by demand notice dated
October 16, 1978 for payment of excise duty on the goods cleared from August
7, 1978 is not accurate and the demand must be restricted only in respect of
duty for clearance effected from September 23, 1978.

6. In view of the rival submissions, the short question which falls for
determination is whether thrust washers, thrust half washers and wrapped
bushes manufactured by the Company, though admittedly are bearings, can also
be treated as thin walled bearings. It cannot be disputed for a moment that the
Assistant Collector and the Appellate Authority while exercising quasi-judicial
powers cannot fetter the discretion with the direction contained in the trade
notice or by trade advice and the discretion must vest only upon the material
available with the Department to determine how the goods should be classified.
It is now well settled that the burden to establish that certain goods can be
classified and excise duty can be levied under a particular tariff item is entirely
on the Department. It is also well settled that for classifying the goods for the
purpose of levying duty, evidence can be led as to how the goods are known in
the trade parlance. In the present case, the Company led no evidence as to how
the goods are known by the traders dealing in these goods in the market. The
only material available to the Assistant Collector and the Appellate authority was
Indian Standard specifications and which was produced by the Company. The
contention of Shri Nankani that the Indian Standard Specification reflects trade
understanding is not accurate. Merely because the Committee constituted for
determining the standard by Indian Standard Institution includes the
representatives of the trade cannot lead to the conclusion that the Indian
Standards Specification reflects the trade understanding and it is not necessary
for the Company to lead any evidence to establish how the goods are known in
the trade parlance. The reliance by Shri Nankani in this connection on the
decision in the case of Collector of Central Excise, Kanpur v. Krishna Carbon Co.
reported in 1988 (38) E.L.T. 480 is entirely incorrect. The learned counsel
referred to the observation made in paragraph 11 of the judgment but we are
unable to conclude foam reading of this paragraph that the Supreme Court held
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that the Indian Standard Specifications reflect trade understanding. What the
Court observed was that Indian Standard Specifications can also be considered
as evidence for ascertaining classification of the goods. The contention of Shri
Nankani that the Supreme Court has held in Jain Engineering Co. Vs. Collector of
Customs, Bombay and others, that there is difference between bearings and
bushes and, therefore, the orders passed by the authorities below treating thrust
washers and wrapped bushes as thin walled bearings should be set aside is
entirely incorrect. It is not in dispute in the present case and that fact has been
repeatedly stated by the Company in the petition that thrust washers and
wrapped bushes are bearings and the only contention raised is that they are not
thin walled bearings. It is, therefore, futile to claim that this question is
determined by the Supreme Court. We are not concerned in the present case as
to whether there is distinction between the bearings and the bushes but required
to answer the question as to whether the bearings in the present case can be
treated as thin walled bearings.

7. As mentioned hereinabove, the authorities below have relied upon Indian
Standard Specifications which was produced by the Company to hold that the
bearings are thin walled bearings. Turning to the IS : 4774/ 1968, paragraph 0.2
sets out that the walled bearings were originally developed for use in the
automobile engine due to their advantages, such as facility of replacement,
smaller weight and space required. Paragraph 1.1 sets out that the standard
specified requirements for :

(a) steel-backed, thin-walled, grooved bearing in the nominal diameter range 16
to 150 mm;

(b) steel-backed, thin-walled, ungrooved bearing in the nominal diameter, range
16 to 150 mm; and

(c) thin-walled, thrust half-washers in the nominal diameter range 16 to 150 mm.

Paragraph 2 gives definitions of various words and the expression "Bearing"
means an element of mechanism which allows a force to be transmitted between
two relatively moving parts. The expression "Journal bearing" means a plain
bearing in which the relatively sliding surfaces are cylindrical and the motion is
rotary. The expression "thrust washers" means a washers used at one or each
end of a plain journal bearing in order to take light-duty thrust loads, and the
expression "Thrust Half-Washer" means one half of a split thrust washer. "Thin
walled bearing line" is defined as a bearing liner in which the wall thickness is
sufficiently small for the geometrical truth of the working surface to depend on
the accuracy of the bore surface of the housing, while "Bearing Liner" means in a
journal bearing, the tubular element (often in halves) whose inner surface is the
bearing bore. In IS : 4757-1968, the expression "Wrapped Bush" has been
defined as a bush with a longitudinal split in one place. (It is called "wrapped"
because it is formed from a strip). The Assistant Collector and the Appellate
Authority relied upon this specification to conclude that the function performed
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by thrust washers and wrapped bushes are the same as those performed by
bearings and, therefore thrust washers and wrapped bushes must be treated as
thin walled bearings provided the same are in accordance with the specifications
given in IS : 4774-1968. It is not in dispute that thrust washers and wrapped
bushes manufactured by the Company are in accordance with specifications
under IS : 4774-1968, i.e. in the nominal diameter range 16 to 150 mm.

Shri Nankani submitted that I.S.I. specifications refer to thin walled bearings in
Section 1 and covered by the dimensions in Tables Nos. 2 to 5 whereas thrust
half washers are dealt in Section 2 of the Indian Standard Specification and this
differentiation proves that thrust half washers are not thin walled bearings. It is
not possible to accede to the submission. Merely because the dimensions are set
out in different tables cannot lead to the conclusion that thrust washers and
wrapped bushes are not thin walled bearings. Indeed, as mentioned hereinabove,
the standard specifies requirements both for '"groove' bearings and "ungrooved"
bearings and thrust washers are identical. The nominal diameter range of
adjective thin wall is to apply to all the three bearings, viz. thrust half washers,
thrust washers and wrapped bushes. The thrust washers and wrapped bushes
have been defined as bearing liners and if used as bearings themselves and if
they satisfy the requirement of wall thickness being proportionately small for the
bore surface of the housing and, therefore, can well be treated as thin walled
bearings. In our judgment, the view taken by the Assistant Collector and
confirmed by the Appellate Authority cannot be described as perverse,
unreasonable or entirely unsustainable. In the decision The Collector of Customs,
Madras Vs. K. Ganga Setty, observed :

"It is primarily for the Import Control authorities to determine the head or entry
in tariff schedule under which any particular commodity fell; but if in doing so,
these authorities adopted a construction which no reasonable person could adopt
i.e. if the construction is perverse, then it is a case in which the Court is
competent to interfere. In other words, if there were two constructions which an
entry could reasonably bear, and one of them which was in favour of Revenue
was adopted, the Court has no jurisdiction to interfere merely because the other
interpretation favorable to the subject appeals to the Court as the better one to
adopt."”

It is, therefore, clear that even assuming that the view, other than one, taken by
the Assistant Collector and confirmed by the Appellate Authority is possible, still,
it is not permissible in exercise of writ jurisdiction to disturb the conclusion of the
Authorities below. We are unable to accept the claim of the Company that the
view taken by the Assistant Collector is either perverse or entirely unsustainable
for lack of material. The Company did not care to produce any evidence to
establish how the goods are known in the trade circle or in common parlance and
it is futile now to suggest that because other view is possible, the order of the
authorities below should be set aside. In our judgment, the contention of the
learned counsel that thrust washers, thrust half washers and wrapped bushes are
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not thin walled bearings cannot be accepted.

8. The second contention of the learned counsel that the demand cannot be
made in respect of clearance of the goods from August 7, 1978 but can only be
from September 23, 1978 deserves acceptance. The decision of the authorities
below that the decision to treat thrust washers and wrapped bushes as thin
walled bearings was taken at the conference held between the representatives of
the Government of India and the trade on February 9, 1978 and the decision was
accepted by the Government of India on August 7, 1978 and, therefore, the
Company is liable to pay excise duty from that date cannot be accepted. The
decision was communicated to the Company only on the September 23, 1978
and the liability to pay excise duty can arise only from that day. Shri Desai very
rightly did not support the conclusion of the Assistant Collector on this count. The
demand made under demand notice dated October 16, 1978 is, therefore,
required to be limited only in respect of clearance of goods from September 23,
1978 onwards.

9. Shri Nankani submitted that the demand notice dated November 24, 1981
served by the Superintendent of Central Excise u/s 11A of the Act is invalid
because the demand is made for the period commencing from July, 1980 to
August, 1981 and the demand prior to the period of six months from the date of
service of notice is not valid. We are unable to accept the submission because
this demand is made only as a consequence of the decision given by the
Assistant Collector and confirmed by the Appellate Authority. The demand being
in consequence to the adjudication that thrust washers and wrapped bushes are
thin walled bearings, in our judgment, the limitation will not be attracted.

10. Accordingly, petition partly succeeds and while upholding the order passed by
the Collector of Central Excise (Appeals), Bombay on December 5, 1981 it is
made clear that the liability of the Company to pay excise duty on thrust
washers, thrust half washers and wrapped bushes cleared from the factory arises
only from September 23, 1978 onwards. The demand made for the period from
August 7, 1978 to September 23, 1978 is set aside. In the circumstances of the
case, there will be no order as to costs.
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