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Judgement

R.S. Narula, J.—The question of true and correct interpretation of Sub-sections
(4) and (5) of Section 32-D of the Pepsu Tenancy and Agricultural Lands Act (13
of 1955) as amended by the Pepsu Tenancy and Agricultural Lands (Second
Amendment) Act (27 of 1962), hereinafter called the Act, has arisen in this
petition under Articles 226 and 227 of the Constitution in the following
circumstances.

2. Kishan Singh landowner, hereinafter referred to as the Petitioner, has one son
Jangir Singh and two grandsons viz., Rup Singh and Sukhdev Singh. The
Petitioner owned land--

(i) in village Dhudi measuring 13.96 standard acres; and
(i) in village Chak Dhudi measuring 33.76 standard acres;

in Tehsil Faridkot, on November 9, 1953, Kishan Singh got report No. 91
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(annexure "A'") recorded in the Roznamcha Wagiati of the Patwari. Annexure A-I
to the writ petition is a translation of the said report in English. The translation,
the correctness of which has not been disputed, reads as follows--

I have transferred half of my land situated in village Dhudi. Mutation of that land
be effected half in my name and half in the name of Jangir Singh. The land
situate in Chak Dhudi be mutated in favour of Rup Singh and Sukhdev Singh,
sons of Jangir Singh--my grandsons because I have to go to Bikaner. It is difficult
to look after the entire land " here. I have transferred it willingly and voluntarily.

According to the Petitioner, these transfers were made by way of gifts. The
Khasra Girdawaris (marked exhibits P. 2 and P. 3 in the proceedings before the
departmental authorities) show that possession of the gifted lands was handed
over to the donees at the time of the report and that the donees have continued
to remain in possession thereof till now.

3. The Petitioner filed his return in respect of his holding wherein he showed the
above mentioned alienations. The particulars of the return were checked by the
Naib Tehsildar, Agrarian and draft statement under Sub-section (2) of Section 32-
D was thereupon issued inviting objections against the same. It appears that the
alienations were ignored in the draft statement. This led to the Petitioner filing
objections against the statement on December 16, 1960. By his order, dated
January 30, 1961, Shri Barjinder Singh, Collector, Agrarian Reforms, Faridkot,
appraised the evidence produced before him including the entry in the
Roznamcha Wagiati and the deposition of Jai Singh Patwari, incharge, Dhudi
Circle, dated January 17, 1961 (copy annexure "B" and translation annexure B-I)
as well as Khasra Girdawaris referred to above and held that the area which
formed the subject-matter of the gifts should not be included in the holdings of
the Petitioner. The result of exclusion of the donated land from consideration was
that no surplus area remained in the name of the Petitioner. The Collector,
therefore, allowed the objection petition and directed that the case be filed and
consigned to the record. Admittedly, no appeal was preferred by the State
against the above mentioned order of the Collector, though an appeal lay against
the same under Sub-section (3) of Section 32-D of the Act.

4. On the complaint of one Gurdial Singh, the Collector (Shri J.S. Qaumi, Sub-
Divisional Officer, Civil, Faridkot, exercising the powers of Collector Agrarian,
Faridkot) issued notice to the Petitioner, whose counsel brought the gifts in
question to the notice of the Collector. Thereupon, the Collector" passed the
order, dated October, 30, 1968 (annexure "D", the operative part of which reads
as follows:

As this case requires re-examination on the point of total assessable area on
30th October, 1956, this case is referred to the learned Commissioner, Patiala
Division, for permission to review order, dated 30th January, 1961 of the then
Collector Agrarian, Faridkot. The parties will, of course, be given opportunity to
represent their case.
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5. When the matter went up to Shri R.S. Kang, the Commissioner, Patiala
Division, he appears to have dealt with the matter in a somewhat routine manner
and passed an order, dated December 17, 1968 (annexure "E") in the following
terms--

In exercise of the powers of State Government u/s 32-D(4) of the Pepsu Tenancy
and Agricultural Lands Act, 1955, vested in me, I order that the case relating to
the determination of permissible and the surplus area in the hands of Kishan
Singh, son of Gurmukh Singh of the village of Dhudi, Tehsil Faridkot, be decided
afresh as recommended by the Collector (S.D.O., Civil), Faridkot, in his
reference, dated the 30th of October, 1968.

6. This petition was thereupon filed in March, 1969, for issue of an appropriate,
writ, order or direction to quash the Collector's report dated October 30, 1968.
(annexure '""D") and the order of the Commissioner, dated December 17, 1968
(Annexure "E") on various grounds.

7. The Punjab Government has contested the writ petition and has filed an
affidavit of Shri V.P. Capoor, Under Secretary, Revenue Department, by way of its
return. The Respondent State has in its written statement tried to justify the
impugned orders on merits.

8. At the hearing of the writ petition, Mr. K.C. Puri, learned Counsel for the
Petitioner, has pressed only two grounds for attacking the impugned orders, viz.--

(1) No appeal having been filed against the order of the Collector under Sub-
section (3) of Section 32-D, the order of the Collector has assumed finality under
Sub-section (5) of that section on the expiry of the period of limitation prescribed
for the appeal and the State Government had thereafter no jurisdiction to reopen
the case u/s 32-D(4) of the Act; and

(2) Section 32-D(4) of the Act neither provides for any review nor authorises the
Collector to move the Commissioner for permission to review an earlier order of
the Collector. In any event, if the use of the word "review" is held to be only on
account of an unfortunate mistake, the Collector has no authority to re-open a
case u/s 32-D(4) and even if it is held that the Commissioner could re-open the
case under that provision, he could not do so without first setting aside the
original order of the Collector and for doing that, the Commissioner was bound to
support his order with such reasons which could stand scrutiny of this Court in
writ proceedings.

9. In order to appreciate the first contention of Mr. Puri, it is necessary to set out
Sub-sections (1) to (5) of Section 32-D of the Act. These provisions read--

32-D. (1) On the basis of the information given in the return u/s 32-B or the
declaration furnished under Sub-section (1) of Section 32-BB which shall be duly
verified through such agency as may be prescribed or the information obtained
by the Collector under Sub-section (3) of Section 32-BB or Section 32-C, the
Collector shall prepare a draft statement in the manner prescribed showing
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among other particulars, the total area of land owned or held by such a person,
the specific parcels of land which the landowner may retain by way of his
permissible limit or exemption from ceiling and also the surplus area.

(2) The draft statement shall include the advice of the Pepsu Land Commission
appointed u/s 32-P regarding the exemption from ceiling if claimed by the
landowner and be published in the office of the Collector and a copy thereof shall
be served upon the person or persons concerned in the form and manner
prescribed. Any objection received within thirty days of the service shall be duly
considered by the Collector and after affording the objector an opportunity of
being heard order shall be passed on the objection.

(3) Any person aggrieved by an order of the Collector under Sub-section (2)
may, within thirty days of the order, prefer an appeal to the State Government or
an officer authorised by the State Government in this behalf.

(4) Without prejudice to any action under Sub-section (3), the State Government
may of its own motion call for any record relating to the draft statement at any
time and after affording the person concerned an opportunity of being heard,
pass such order as it may deem fit.

(5) Any order of the State Government under Sub-section (3) or Sub-section (4),
or of the Collector subject to the decision of the State Government under those
sub-sections shall be final.

10. The argument of Mr. Puri, is that if no appeal is preferred under Sub-section
(3) the order of the Collector under Sub-section (2) becomes final after the
expiry of the period of limitation for the appeal and that this finality is made
unassailable by Sub-section (5).

According to the counsel, finality is attached to each of the following orders
mentioned in Sub-section (5)--

(a) An order passed by the State Government under Sub-section (3) of Section
32-D;

(b) An order passed by the State Government under Sub-section (4) of Section
32-D; and

(c) An order passed by the Collector under Sub-section (2) of Section 32-D,
against which no appeal has been preferred.

Counsel submits that in either of the three eventualities the State Government
cannot re-open the order of its own delegate or of the Collector as the case may
be. Mr. Puri, relied in support of this proposition on the judgment of Sarkaria, J.,
in Chhota Singh and Ors. v. State of Punjab and Ors. 1968 P.L.]J. 38. The relevant
point is discussed in paragraphs 15 to 19 of the learned Judge's judgment as
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reported in the Punjab Law Journal. The only facts of that case, which are
relevant for deciding the present issue, were these. The Collector had passed an
order under Sub-section (2) on January 3, 1962. The landowner filed an appeal
against that order under Sub-section (3) which was dismissed by the
Commissioner, Patiala Division, as delegate of the State Government, on May 1,
1962. Thereafter, the State Government re-opened the matter under Sub-section
(4) of Section 32-D and passed the impugned order on December 30, 1966.
Sarkaria, J. held that the second order of the State Government did not fall
within the purview of Sub-section (4) because powers under that provision could
be exercised only before May 1, 1962, i.e., prior to the Collector''s order having
become final under Sub-section (5) of Section 32-D. Sarkaria, J., further
observed that the expression "at any time" occurring in Sub-section (4) refers to
a period of time before the order of Collector or the State Government becomes
final under Sub-section (5) and that on the facts of Chhota Singh's case 1968
P.L.J. 38, the Collector's order, dated January 3, 1962, had attained finality
under Sub-section (5) as soon as appeal against that order had been dismissed
by the State Government. Reliance was placed by the learned Judge on the Full
Bench judgment of this Court in Deep Chand and Anr. v. Additional Director
Consolidation of Holdings Punjab Jullundur ILR 1964 (1) P&h 665 : 1964 P.L.R.
318 and on the judgment of their Lordships of the Supreme Court in Harbhajan
Singh Vs. Karam Singh and Others, , in order to draw an analogy of the powers
vested in the State Government u/s 36 on the one hand and Section 42 on the
other of the East Punjab Holdings (Consolidation and Prevention of
Fragmentation) Act (50 of 1948). The order of the State Government passed
under Sub-section (4) was set aside by Sarkaria, J., on the ground that it
amounted to a review of the previous order of the Commissioner under Sub-
section (3) which he had passed as a delegate of the State Government.

11. After carefully considering the matter, I am of the opinion that the law laid
down by Sarkaria, J., (which was upheld by the Division Bench by dismissing
L.P.A. 410 of 1967, in limine on December 6, 1967), does not have any impact
on the facts of the present case. The very lucid judgment of Sarkaria, J., leaves
no doubt in my mind that what weighed with his Lordship was that the State
Government can exercise its powers relating to the draft statement only once
and that may be either under Sub-section (3) or under Sub-section (4) of
Section 32-D of the Act. From this, the learned Judge rightly concluded that if
the State Government has once exercised its power under Sub-section (3) of
order of the State Government under that provision attains finality under Sub-
section (5) and leaves no further jurisdiction with the State Government to re-
open the matter under Sub-section (4). If this were not so, the State
Government would be permitted to review its own order in relation to the same
draft statement any number of times. I am, therefore, in full agreement with the
judgment of Sarkaria, J., in so far as it goes. I am, however, unable to spell out
from that judgment any finding to the effect that the order of the Collector which
has not been subjected to scrutiny of the State Government at any stage under
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Sub-section (3) would also become immune to its being scrutinised under Sub-
section (4) by virtue of the finality attached to it under Sub-section (5). Such an
interpretation of Sub-sections (4) and (5) would, in my opinion, cut at the very
root of the object of the plenary powers vested in the State under Sub-section
(4). I would, therefore, hold--

(1) that if the order of the Collector is once subjected to scrutiny either under
Sub-section (3) or under Sub-section (4) of Section 32-D, it cannot be re-opened
again under either of those provisions because of the finality attached to the
order of the State Government under Sub-section (5); and

(2) that the order of the Collector which has not been appealed against does not
become immune to the exercise of revisional jurisdiction of the State
Government under Sub-section (4).

As a necessary consequence of my above finding, the first submission of Mr. Puri
fails.

12. Regarding the second ground of attack, it neither was nor could be disputed
that the word "review" was used by the Collector as well as by the Commissioner
in their impugned report and order respectively due to some misapprehension
and that the Act does not confer any power of review on the Collector either with
or without the permission of the Commissioner. Mr. Puri appears to be correct in
submitting that the Collector used the word '"review" and the Commissioner
adopted the same because of their usual experience in pre ceedings under the
Punjab Land Revenue Act and the Punjab Tenancy Act where such a procedure is
provided. I, however, agree with Mr. B.S. Dhillon, learned Advocate-General,
Punjab, who appears for the Respondents, that the Commissioner having
expressly referred to the provisions of Sub-section (4) of Section 32-D, the
impugned order of the Commissioner should be deemed to have been passed
under that provision and that the report of the Collector should be ignored. It is
at this stage that the second part of Mr. Puri's second submission becomes
available to the Petitioner. Once I agree with the learned Advocate-General to
hold that the impugned order was sought to be passed by the Commissioner
under Sub-section (4) of Section 32-D, it appears to me to be plain that the
power vested in the Commissioner under that provision being quasi-judicial, it
cannot be exercised in a whimsical or an arbitrary manner. In order to revise the
order of the Collector passed under Sub-section (2), the Commissioner must first
come to a finding that the order of the Collector is not correct. Such a finding
must be supported by cogent reasons. If the Commissioner is able to find some
reasons and proceeds to set aside the order of the Collector, two alternatives
become available to the Commissioner at that stage. The Commissioner may
either hear the parties, peruse the records, take such other evidence as he may
like and after a proper enquiry and hearing pass such order in place of the
original order of the Collector as he may think proper. The other alternative is
that having found definite fault with the Collector''s order, the Commissioner may
set it aside for the reasons to be recorded by him and then direct de-novo
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enquiry or decision by the Collector. In the present case, the Commissioner
seems to have passed the impugned order (annexure "E") on the assumption
that he was not expected to travel into the merits of the matter and he was
merely sanctioning a review. He seems to have thought that as a result of the
sanction given by him the Collector would decide whether to set aside the
previous Collector's order or not and if so, what order to substitute for the same.
This procedure adopted by the Commissioner is patently erroneous in law. I will
hold:

(1) that the Collector has no jurisdiction to review his order passed under Sub-
section (2) of Section 32-D except for the purposes of correcting some clerical or
arithmetical mistakes u/s 40 of the Act;

(2) that there is no bar to the Collector moving the State Government u/s 32-
D(4) for revising an order passed by his predecessor in a suitable case;

(3) that the State Government and its delegate have the power and authority
under Sub-section (4) of Section 32-D to set aside the order of the Collector
against which either no appeal has been preferred under Sub-section (3) or
against which the appeal filed by a party has not yet been decided;

(4) that the order of the State Government passed under Sub-section (4) of
Section 32-D setting aside the order of the Collector would be valid only if it is
supported by some reason, in which reason there is no error of law apparent on
the face of the record; and

(5) that if the State Government or its delegate, the Commissioner, proceeds to
set aside under Sub-section (4) an order of the Collector passed under Sub-
section (2) for reasons to be recorded by it, the State Government may either
substitute its own order for the order of the Collector or remand the case to the
Collector for sending up a report on any particular point or for deciding the case
afresh.

Since in the present case, the Commissioner appears to have passed his
impugned order as a matter of routine without applying his mind to the facts of
the case and without even proceedings to set aside the original order of the
Collector and without giving any reason for re-opening the matter, the order of
the Commissioner cannot be sustained and must be quashed.

13. In the above mentioned circumstances, this writ petition is allowed, the
report of the Collector, dated October 30, 1968 (annexure "D") and the order of
the Commissioner, dated December 17, 1968 (annexure "E") are quashed and
set aside. In the circumstances of the case, there is no order as to costs.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/kishan-singh-appellant-hash-the-... Page 7 of 7



