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Judgement

P.C. Verma, J.—All the above writ petitions raise the same grievance. Therefore,
they are being disposed of by this common judgment.

2. Writs of mandamus have been sought to command the State of Uttaranchal to
appoint the Petitioners on the posts against which they have been selected by
the U.P. Public Service Commission prior to the appointed day.

3. Writs of certiorari have been sought by the Petitioners in some of writ petitions
to quash the Government order dated 29.8.2001 issued by the State of
Uttaranchal not to give appointment to the candidates on the basis of
recommendations of Uttar Pradesh Public Service Commission in various
departments of the State of Uttaranchal.

4. Various posts which were to be filled up under Hill Sub-Cadre Rules, 1992, by
the erstwhile State of Uttar Pradesh were advertised on various dates much prior
to the appointed day even when there was no decision to create the State of
Uttaranchal. In response to the advertisements, the Petitioners applied for
appointment on the posts for which they were eligible and qualified. The Public
Service Commission after holding a written test and interview, prepared a
separate select list for the posts under various departments as per relevant
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Department Service Rules, under, the Hill Sub-Cadre Rules, 1992. The select lists
were forwarded by the Public Service Commission to the erstwhile State of Uttar
Pradesh in some cases much before and in one case before the appointed day.
After the coming into force of the U.P. Reorganisation Act, 9th November, 2000,
was fixed as the appointed day, on which the Act came into force and the State
of Uttaranchal came into existence. After the appointed day, the State of Uttar
Pradesh sent recommendations of the Public Service Commission to the State of
Uttaranchal for appointment under the Hill Sub-Cadre Rules, 1992, along with
the entire papers received from the Commission. In some cases, the medical and
Police verification of candidates had also been conducted by the erstwhile State
of Uttar Pradesh.

5. After the receipt of the aforesaid recommendations, the State of Uttaranchal
took a Cabinet decision not to give appointment to the candidates on the posts
for which recommendations were made by the Public Service Commission, Uttar
Pradesh. The said decision was issued by the Government order dated 29.8.2001
impugned in these writ petitions. The same reads as under:

6. In the U.P. Reorganisation Act, three terms have been used and defined i.e.,
the erstwhile State of Uttar Pradesh, State of Uttar Pradesh and State of
Uttaranchal. From the perusal of the Government order quoted above, it is clear
that it denies the acceptance of the recommendations of Uttar Pradesh Public
Service Commission. It does not say that no appointment shall be given on the
basis of recommendations of Public Service Commission of erstwhile State of
Uttar Pradesh. Therefore, the said Government Order is liable to be ignored for
the purposes of giving appointment on the recommendation of Public Service
Commission of erstwhile State of Uttar Pradesh and in this view of the matter, we
need not quash the Government order dated 29.8.2001.

7. There is yet another reason for not quashing the impugned Government order
as the same has been issued after the appointed day and the State of
Uttaranchal has established its own Public Service Commission. Now the
appointments are to be made in consultation with the Uttaranchal Public Service
Commission as per the changed policy mentioned in the Government order.

8. Now, the question arises for consideration as to whether the recommendations
of Public Service Commission of erstwhile State of Uttar Pradesh for appointment
under the Hill Sub-Cadre Rules are/is binding on the State of Uttaranchal. Before
dealing with the aforesaid question, it will be appropriate to deal with the
question as to whether on the recommendation of a Public Service Commission a
candidate acquires indefeasible right of appointment. The question whether a
candidate whose name appears in the merit list on the basis of a competitive
examination, acquires indefeasible right of appointment as a Government servant
if a vacancy exists was referred to a Constitution Bench of the Hon'"ble Apex
Court in Shankarsan Dash Vs. Union of India, , held as under:

Unless the relevant recruitment rules so indicate, the State is under no legal duty
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to fill up all or any of the vacancies. However, it does not mean that the State
has, the licence of acting in an arbitrary manner. The decision not to fill up the
vacancies has to be taken bona fide for appropriate reasons. and if the vacancies
or any of them are filled up, the State is bound to respect the comparative merit
of the candidates, as reflected at the recruitment test, and no discrimination can
be permitted.

The law laid down in Shankarsan Dash''s case (supra) was relied upon and
followed by another Division Bench of Hon''ble Apex Court in Asha Kaul (Mrs) and
Another Vs. State of Jammu and Kashmir and Others, as under:

The Constitution has created a Public Service Commission and assighed it the
function of conducting examination for appointments to the services of the Union
or to the services of the State, as the case may be. According to Article 320
Clause (1) this is the primary function of the Commission. The Government is
directed to consult the Public Service Commission on all matters relating to
methods of recruitment to civil services and to civil posts and on the principles to
be followed in making appointment to civil services and posts and on the
suitability of candidates for such appointment, among other matters. An
examination of Articles 317 to 320 makes it evident that the Constitution
contemplates the Commission to be an independent and effective body outside
the Government control. "This is an instance of application of the basic tenet of
democratic form of Government viz. diffusion of governing power. The idea is not
to allow the concentration of governing power in the hands of one person,
authority or organ.

After considering the relevant service rules, relating to recruitment the Hon"ble
Court further held that the rules did not confer an absolute power upon the
Government to disapprove or cancel the select list sent to the Public Service
Commission and held as under:

Where, however, the Government is satisfied, after due enquiry that the selection
has been vitiated either on account of violation of a fundamental procedural
requirement or is vitiated by consideration of corruption, favouritism or
nepotism, it can refuse to approve the select list. In such a case, the
Government is bound to record the reasons for its action, and produce the same
before a Court, if and when summoned to do so, apart from placing the same
before the Legislature as required by Clause (2) of Article 323. Indeed. Clause
(2) of Article 323 obliges the Government of a State to lay a copy of the annual
report received from the Commission before the Legislature "together with a
memorandum explaining, as respect the cases, if any, where the advice of the
Commission was not accepted (and) the reasons for such non-acceptance".
Evidently, this is meant as a check upon the power of the Government. This
provision too militates against the theory of absolute power in the Government to
disapprove or reject the recommendations of the Commission. For the same
reason, it must be held that the Government cannot pick and choose candidates
out of the list. of course, where in respect of any particular candidate any
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material is discovered disclosing his involvement in any criminal activity, the
Government can always refuse to appoint such person but this would not be a
case touching the select list prepared and recommended by the Commission. It is
equally not open to the Government to approve a part of the list and disapprove
the balance.

It is true that mere inclusion in the select list does not confer upon the
candidates included therein an indefeasible right to appointment State of
Haryana, Subhas Chander Marwaha, Mani Subrat Jain v. State of Haryana v.
State of Kerala v. Lakshmikutty, but that is only one aspect of the matter. The
other aspect is the obligation of the Government to act fairly. The whole exercise
cannot be reduced to a farce. Having sent a requisition/request to the
Commission to select a particular number of candidates for a particular category-
in pursuance of which the Commission issues a notification, holds a written test,
conducts interviews, prepares a select list and then communicates to the
Government - the Government cannot quietly and without good and valid
reasons nullify the whole exercise and tell the candidates when they complain
that they have no legal right to appointment. We do not think that any
Government can adopt such a stand with any justification today. This aspect has
been dealt with by a Constitution Bench of this Court in Shankarsan Dash v.
Union of India where the earlier decisions of this Court are also noted.

9. Thus, it is settled view that though no indefeasible right for appointment can
be claimed merely on the basis of a recommendation made by Public Service
Commission but equally the Government has no absolute right to reject the
recommendation and to refuse appointment to the recommended candidates.
There has to be a valid and reasonable ground for not accepting the
recommendations of the Public Service Commission for appointment on the posts
for which the selection was held by the Commission.

10. Though we have, for the reasons indicated in the preceding paragraphs,
ignored the impugned Government order dated 29.8.2001, yet we find that the
reasons stated therein for not accepting the recommendations of the Commission
are not valid reasons as these reasons are not the reasons for not accepting the
recommendations of the Public Service Commission as indicated by the Apex
Court in the case of Asha Kaul (Mrs.) supra.

11. The recommendations were made by the Public Service Commission of
erstwhile State of Uttar Pradesh and were duly received by the State
Government of erstwhile State of Uttar Pradesh prior to the appointed day. The
recommendations were made strictly in accordance with rules then prevalent
prior to the appointed day. After receipt of recommendations, in few cases all the
formalities were completed prior to the appointed day and in few cases the
formalities were not completed prior to the appointed day.

(Cases in which all formalities completed prior to 9.11.2000):

1. W.P. No. 829 (S/B) of 2001
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SidharthSrivastava, Petitioner No. 1 for the post of Economics and Statistical
Officer.

Munna Lai, Petitioner No. 2 for the post of Economics and Statistical Officer.
RolliMishra, Petitioner No. 3 for the post of Economics and Statistical Officer.
2. W. P. No. 795 (S/B) of 2001

UmaShanker, Petitioner No. 1 for the post of Peshkar.

Anoop Singh, Petitioner No. 2 for the post of Peshkar.

(sic) Goel, Petitioner No. 3 for the post of Peshkar.

Alok Kumar Pandey, Petitioner No. 4 for the post of Peshkar.

Manoj Kumar Rastogi, Petitioner No. 6 for the post of Peshkar.

Ganga Prasad Tiwari, Petitioner No. 7 for the post of Peshkar.

Jitendra Kumar Pandey Petitioner No. 5 for the post of Peshkar.

Hari Prasad Arya, Petitioner No. 8 for the post of Executive Officer,
NagarPalikaParishad.

(Cases in which recomformalities not completed prior to mendations accepted
but 9.11.2000):

W. P. No. 830 (S/B) of 2001

Raj Kumar Sharma, Petitioner No. 1 for the post of Junior Engineer (Civil).

Ashok Kumar Singh, Petitioner No. 2 for the post of Junior Engineer (Civil).
Anupam Kumar Pandey, Petitioner No. 3 for the post of Junior Engineer (Civil).
SheelaBhadra Singh, Petitioner No. 4 for the post of Junior Engineer (Civil).

Mul Chandra Sharma, Petitioner No. 5 for the post of Junior Engineer (Civil).
Pradeep Kumar Srivastava, Petitioner No. 6 for the post of Junior Engineer (Civil).
Sudhir Kumar Singh, Petitioner No. 7 for the post of Junior Engineer (Civil).
JugalKishore, Petitioner No. 8 for the post of Junior Engineer (Civil).
UgrasenTiwari, Petitioner No. 9 for the post of Junior Engineer (Civil).

Manish Kumar Pandey, Petitioner No. 10 for the post of Junior Engineer (Civil/
Technical).

HariShankar Singh, Petitioner No. 11 for the post of Junior Engineer (Civil).

Vinod Kumar Srivastava, Petitioner No. 12 for the post of Junior Engineer (Civil/
Technical).
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Ajai Kumar Singh, Petitioner No. 13 for the post of Junior Engineer (Civil).

Like provisions contained in Clause (2) of Article 323, the U.P. Reorganisation Act
contains provisions u/s 78, which reads as under:

78. Provisions as to State Public Service Commission-

(1) The Public Service Commission for the existing State of Uttar Pradesh shall,
on and from the appointed day, be the Public Service Commission for the State
of Uttar Pradesh.

(2) The persons holding office immediately before the appointed day as the
Chairman or other member of the Public Service Commission for the existing
State of Uttar Pradesh shall, as from the appointed day, be the Chairman or, as
the case may be, the other member of the Public Service Commission for the
State of Uttar Pradesh.

(3) Every person who becomes the Chairman or other member of the Public
Service Commission for the State of Uttar Pradesh on the appointed day under
Sub-section (2), shall:

(a) be entitled to receive from the Government of the State of Uttar Pradesh
conditions of service not less favourable than those to which he was entitled
under the provisions applicable to him.

(b) subject to the proviso to Clause (2) of Article 316, hold office or continue to
hold office until the expiration of his term of office as determined under the
provisions applicable to him immediately before the appointed day.

(4) The report of the Uttar Pradesh Public Service Commission as to the work
done by the Commission in respect of any period prior to the appointed day shall
be presented under Clause (2) of Article 323 to the Governors of the States of
Uttar Pradesh and Uttaranchal, and the Governor of the State of Uttar Pradesh
shall, on receipt of such report, cause a copy thereof together with a
memorandum explaining as far as possible, as respects the cases, if any, where
the advice of the Commission was not accepted, the reasons for such non-
acceptance to be laid before the Legislature of the State of Uttar Pradesh and it
shall not be necessary to cause such report or any such memorandum to be laid
before the Legislative Assembly of the State of Uttaranchal.

From the perusal of the aforesaid section, it is evident that in case of non-
acceptance of the recommendations of the Commission, the Governor of Uttar
Pradesh has to place before the Assembly after the appointed day the reasons for
not accepting the recommendations. Admittedly, all the recommendations
received by the erstwhile State of Uttar Pradesh have been sent to the State of
Uttaranchal and they were not reserved by the Governor for being placed with
reasons before the Assembly of State of Uttar Pradesh u/s 78 of U.P.
Reorganisation Act.

12. Therefore, we hold that for the reasons recorded above, the
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recommendations of Public Service Commission of erstwhile State of Uttar
Pradesh for appointment on the posts under Hill Sub-Cadre Rules, 1992 which
were received prior to the appointed day by the State Government of erstwhile
State of Uttar Pradesh are now binding on the State of Uttaranchal and the
recommended candidates on their merit should be given appointment.

13. Accordingly, all the writ petitions are allowed and the State of Uttaranchal is
directed to proceed to complete the formalities for giving appointment to the
Petitioners in accordance with relevant service rules. There will be no order as to
costs.
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