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Judgement

Victor Murray Coutts Trotter, C.J.—This is an appeal from a decree of the
Subordinate Judge of Cocanada wherein he gave certain remedies by way of
specific relief to the plaintiffs. The plaintiffs'' case was that certain sums of
money were due to them as debts from various people. It is not material for the
purposes of our decision to know how those debts were alleged to have come
into existence, what was their nature or what were the relations to the plaintiffs
of the various parties to the transactions in question. The transaction was that an
agreement was entered into for the sale of certain property in extinguishment of
the plaintiffs'' claims. The agreement that was entered into by the contracting
parties was this: "We shall execute the sale-deed for this as per your draft and
give it to you registered within three months from this date," so that
undoubtedly under that document it was part of the obligation of the defendants
to get the deed that was in contemplation by this agreement drawn up and
executed and registered. A deed was drawn up and in due course it came to the
stage of registration. One of the persons who executed the agreements, the 3rd
defendant in this case, when the time came for registration, objected to the
registration of the document and the Registration Authorities after an enquiry
into the matter refused to order registration of the document as against the
recalcitrant 3rd defendant, plaintiffs'' case, of course, being throughout that she
was a person against whom the deed ought to have been registered (and that is
their case here to-day) and that the Registration Authorities were in error in
giving effect to her refusal. In these circumstances they brought this suit for
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specific performance of the agreement against all the parties to it. We are not
really called upon to decide in this case whether this is a matter in which the
contemplation of the parties was that all should sign or that the signatures of
what I may call the operative persons should be regarded as sufficient, it
apparently being the fact that the signatures of others including the recalcitrant
3rd defendant were added ex majori cautela in case they should raise objections
and claims thereafter. Speaking for myself, I think that even in such a case it
must most probably be held that it was the intention that they should execute for
the very purposes that I have mentioned. However, in the view that we take, it is
unnecessary to decide the matter. And if the other view were to prevail that the
signature of this person was otiose and unnecessary, then, of course, the
plaintiffs'' case would fail equally because the whole agreement would be
completed sufficiently to satisfy the contract and there would be nothing for the
suit to operate upon. But taking it that the signature of the 3rd defendant was
necessary, what is the position in law.

2. By Section 77(1) of the Registration Act it is enacted as follows:--"Where the
Registrar refuses to order the document to be registered... any person claiming
under such document... may, within 30 days after the making of the order of
refusal, institute in the Civil Court, within the local limits of whose Original
Jurisdiction is situate the office in which the document is sought to be registered,
a suit for a decree directing the document to be registered in such office." That is
a statutory remedy given to a person who stands in the position that he is
entitled to have a document registered by somebody else, that that somebody
also has refused and the Regis-rar has upheld the refusal and he wants to have
that compulsorily registered as against the other person. It should be observed,
and I think this is a most important thing to notice about the section, that it
provides a limitation of a short period of 30 days, the object, no doubt, being to
ensure that matters of this kind should be gone into when the evidence is fresh
in everybody''s mind and in all human probability all of it available, whereas if
left to an ordinary suit some people might be dead who could throw light on the
matter and others might have let it fade from their recollection. I should have
thought that looking at the Statute alone it is clear that the object of the
Legislature was to provide a remedy of a very short period of limitation for
putting right a wrongful refusal to register, and that must beheld to be the
remedy and the only remedy given by law. But unfortunately the matter is
covered with conflicting authority. The authorities in Madras appear to differ from
the authorities in other parts of India. In a matter which is open to divergence of
view my opinion is that this Court should follow its own cursus curioe unless it is
of opinion that the former decisions of the Court are clearly wrong. I do not
think, if it agrees with those decisions, that it ought to harass the parties with
any argument before a Full Bench merely because of different views in other
Courts.

3. An authority which is directly in favour of the respondents is Amer Chand v.
Nathu 7 A.L.J. 887 a decision to which that very distinguished Judge Stanley,
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C.J., was a party. A sale-deed was executed, a lady refused to register it, but no
suit was brought for compulsory registration; nevertheless it was held that the
plaintiff was entitled to a remedy by way of specific performance; and the
learned Judge says this: "His (plaintiff''s) grounds of appeal are that the
substantial relief sought by him was the specific performance of the contract for
sale and for possession of the property. We see no answer to this appeal. No
defence to the action was disclosed by the defendants and in view of all the facts
the Court of first instance, as well as the lower Appellate Court ought, in our
opinion, to have granted a decree for specific performance. The Court of first
instance was wrong in passing an order (that is no doubt true) for registration of
the sale-deed which was executed by the guardian of defendants in view of the
provisions of the Registration Act. But it appears to us that the Court has
jurisdiction to direct specific performance of the contract and to require that the
defendants should do all necessary acts for the purpose of fulfilling the obligation
into which through their guardian they had entered, and that the plaintiff is
entitled to have a fresh sale-deed executed by all necessary parties and to have
the document so executed registered." And then they quote Chinna Krishna
Reddi v. Dorasami Reddi 7 Ind. Dec. 13 a case which I shall show presently is
really no authority for the proposition laid down by the Allahabad High Court at
all. The next direct authority in Mr. Lakshmanna''s favour is a case in Surendra
Nath Nag v. Gopal Chunder Ghosh 12 C.L.J. 464 a decision of Mukerjee and
Carnduff, JJ. There the decision was that "although a document, which has been
executed, is inoperative in law and wholly ineffectual to create title in the
intended lessee, it is nevertheless evidence of a valid agreement to execute a
lease and may consequently form the foundation of an action for specific
performance." That really entails another doctrine as well as the one we are
directly concerned with here, namely, that though a lease has for some reason or
other become, or was from the first, legally inoperative, yet for the purpose of
bringing a suit for specific performance it is open to the Court to treat it as a
mere agreement of lease. I Should have thought it a very vicious method of
construction to say that a document, which purports to be one thing, is to be
allowed to be treated when it is found imperfectly to contain what it purports to
be as a valid document of a different order altogether. The reasoning of the
learned Judges of the Calcutta High Court appears to be this. The undertaking of
a person who enters into a contract for the sale of real property is to do
everything whereby an operative agreement in law can be effected. He has not
done everything if he failed in an instrument where the obligation is cast upon
him to obtain its registration and, therefore, a step in the creation of the legal
relation of purchaser and vendor being wanting, you can compel the person who
has not taken that step to take it. The answer appears to me to be very simple.
Section 77 of the Registration Act not only tells you how you are to do that but
says that if you want to effect that purpose of having registration forcibly carried
out by a decree of the Court, you must do it within 30 days. It seems to me that
these decisions in Calcutta and Allahabad in effect take upon themselves by a
side wind to get rid of the period of limitation strictly imposed by the express
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words of the Statute. To my mind no judicial decision has any right to tamper
with a thing directly enforced and enjoined by a Statute whose construction is
free from possible doubt. The most that can be said is that the remedy given by
the Statute is not intended to be the only one. It is almost impossible to believe
that the Legislature can have intended that there should be a direct and an
indirect way of effecting the same thing and that the period of limitation
applicable to them should be entirely different. That is the view that has been
taken in more than one case in this Court. But before I deal with them I want to
refer to one other case of the Calcutta High Court, Nasiruddin Midda v. Sidhoo
Mia 27 C.L.J. 538 because that is an instructive case. What appears to me to be
the policy underlying the Calcutta trend of decisions is, I think, Well illustrated by
that case decided by Mookerjee and Beachcroft, JJ., in 1917. In that case the
plaintiff claimed two things in the alternative. He first put in a claim asking in
terms to have the registration of a document enforced and an alternative claim
along with it for specific performance. The document was in the same stage as
the document here. It had been executed but one of the parties had refused to
acknowledge the right to have it registered. The learned Judges say this: "As
regards the claim to enforce registration of the document executed in his favour
by his vendors he was, no doubt, bound to follow strictly the procedure
prescribed by the Indian Registration Act before he could institute a suit u/s 77
to compel registration. But as regards the alternative claim to enforce specific
performance of the agreement to sell there was really no answer to the suit.
Although the vendors had executed the document, they could not be deemed to
have completely performed their part of the agreement. The agreement in
essence was not merely to execute a conveyance which until registered, would
be inoperative in law, but to transfer the full title from themselves to the plaintiff
as purchaser. Such title could be transferred only by means of a registered
instrument; consequently, the execution of the conveyance, not followed by
registration could not be regarded as fulfilment of the contract." So that what is
taken away by the right hand is immediately replaced by the left and where the
Statute has forbidden a special means, another means is promptly devised in
order to get round the words of the Act.

4. In Madras the decisions have been different and having considered them all, I
am of opinion that they are quite consistent. The leading case and the most
direct authority is Venkatasami v. Kristayya 3 M.L.J. 169 : 5 Ind. Dec. 945 There
the plaintiff sued for specific performance and a decree had been passed in the
lower Court directing the defendant to execute and register a deed of transfer.
That judgment was upset by Muttuswami Iyer and Handley, JJ., and the
reasoning that is directly in point is to be found on the second page of the
judgment. It is an interesting case because the judgment contemplates the case
not merely of failure by the defendant to procure registration but the case where
the plaintiff does not pursue the remedy given him u/s 72 or 76. The learned
Judges say this: "If defendant had appeared and admitted execution, the
document would have been registered. If he had appeared and denied execution,
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registration would have been refused and plaintiff would have been entitled to an
enquiry before the Registrar under Sections 73 to 76. If defendant did not
appear, plaintiff might have proved execution of the document, and on such proof
would have been entitled to registration. If the Registering Officer was not
satisfied with his evidence of execution and refused to register, an appeal would
have lain to the Registrar u/s 72. If the decision of the Registrar u/s 72 or 76 had
been adverse to plaintiff, he would have had a remedy by suit u/s 77 of the Act.
Plaintiff had, therefore, a complete remedy under the Act, and not having chosen
to follow it, has only himself to blame that the efficacy of the document has not
been completed by registration". Then they go on to dispose of the other
doctrine that you can treat an incomplete conveyance as a complete agreement
for a conveyance and negative that. The learned Vakil who appeared for the
respondents in this case said: "There is a distinction. The plaintiff was disentitled
there, because it was through his own negligence that he failed to get the
document registered." I may point out in passing that in terms part of that
negligence was considered by the learned Judges to be his failure to adopt the
remedy given him under the Registration Act including the remedy by suit u/s
77. But says Mr. Lakshmana: "If you look at some of the later cases you will find
that a distinction is drawn and you find that in cases where it has been proved
that the defendant was the person to blame, the remedy by the Specific Relief
Act has been allowed." When examined, those cases appear to me not in the
least to support his contention. In Chinna Krishna Reddi v. Dorasami Reddi 7 Ind.
Dec. 13 there had been a document of conveyance executed, but before
registration the defendant in the suit got hold of the document fraudulently, stole
it from the plaintiff and concealed it for the purpose of preventing registration
from taking place, because obviously the Registrar cannot register a document
which for his purpose is non-existent, and, therefore, the learned Judges say that
the plaintiff was clearly entitled to have a fresh document executed and
registered just as he would be so entitled if after execution the document had
been accidentally lost or destroyed. That, no doubt, is quite true. And it follows a
much older decision of this High Court in Nynakka Routhen v. Vavana Mahomed
Naina 5 M.H.C.R. 123. In that case, soon after execution, the document in
question was destroyed by fire before it had been registered. It was held that the
plaintiff was entitled to ask the Court to compel the defendant to execute a fresh
document. The principle of the decisions in the last two cases is perfectly
intelligible but it does not appear to me to touch the present case. Mr.
Lakshmanna says: "All those were cases where it had been shown that the
defendant was at fault. No doubt, on his own showing the Court ought to give
specific performance as a remedy for the plaintiff" it is not in my opinion the true
line of reasoning at all. The plaintiff there was entitled to have a decree which,
no doubt, included a direction that he should be given an executed and
registered instrument, because as things stood at the time of the suit, he had
nothing whatever to register. In the one case the document had been destroyed
and in the other case it had been abstracted and he could not go to the Registrar
and say, "Compel my conveyer to register a document in my favour," because the
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document to be registered was non-existing. The cases appear to have no
bearing on this case. And it must be remembered that although in this country
the remedy of specific performance is a statutory remedy, it nevertheless is
simply a crystallisation into statutory form of an equitable remedy to which
laches was, as it is to all equitable claims, an answer. How it can be said that a
man who is given an express statutory remedy by an Act of Legislature u/s 77 of
the Registration Act and has failed to take advantage of it has not been guilty of
laches and is entirely free from blame, passes my comprehension It appears to
me that a man who has failed to adopt the remedy expressly provided by the
Statute cannot come to this Court and ask for an exercise in his favour of a
discretionary and equitable remedy. I ought to add that the decision in
Venkatasami v. Kristayya 3 M.L.J. 169 : 5 Ind. Dec. (N.S.) has been followed in
several later decisions of this Court of which I need only instance two,
Thayarammal v. Lakshmi Ammal 59 Ind. Cas. 417 : 12 L.W. 161 : (1920) M.W.N.
457 : 39 M.L.J. 181 and Subbaraya Pillai v. Dcvasahayam Pillai (1922) M.W.N.
70. This is sufficient to dispose of this appeal, because it is not pretended that
unless the respondent can get over this still there is anything arguable in the
appeal. That being so, the appeal must be allowed with costs of 2nd defendant
throughout and the suit dismissed.

5. The memorandum of objections is dismissed. No costs.

Reilly, J.

6. I entirely agree.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/komirisetti-satyanarayana-appellant-… Page 6 of 6


