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In the Privy Council

Kotaghiri Venkata Subbamma Rao APPELLANT
Vs
Vellanki Venkatarama Rao RESPONDENT

Date of Decision : 28-06-1900
Acts Referred:
Citation : (1901) 24 ILRPC 1

Hon'ble Judges : Chancellor, Hobhouse, Morris, Davey, Robertson, Richard
Couch, 1].

Judgement

Davey, J. 1. The delivery of the judgment on this appeal has been delayed at the
request of the respondent's solicitors. In" the first instance the respondent's
counsel desired to draw their Lordships' attention to certain articles of the Code
of Civil Procedure, which had not been mentioned at the hearing of the appeal,
and subsequently a petition was lodged for leave to produce fresh evidence
which was disposed of yesterday morning. 2. The facts which have given rise to
the present appeal are shortly as follows: A suit was brought to recover the
estate of one Sudarsana Rao the succession to which opened on the death of his
mother in 1872. There were four defendants. The second and fourth defendants
were the widow and (alleged) adopted son of one Suryaprakash Rao deceased
and between them represented one interest. The first and fourth defendants by
their written statements admitted the plaintiff''s case. The third defendants and
second defendant contested it. But the interest of the second defendant;
depended on the alleged -adoption of the fourth defendant by Suryaprakash Rao
turning out to be invalid. The respondent is the representative of the first
defendant now deceased. That defendant was the natural father of the original
plaintiff which, to a certain extent, may serve to explain the delay in executing
the decree against him. 3. The District Judge decided in favour of the plaintiff
and by his decree, dated the 17th October 1884, it was ordered that the
plaintiff''s claim be allowed with mesne profits, and that the costs of plaintiff and
defendants Nos. 1 and 4 be paid by defendants Nos. 2 and 3; that the fourth
defendant be personally exonerated but should he succeed in establishing his
adoption and get possession of the property of the second defendant then such
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property be liable to this decree and that subject to this limitation first, second
and third defendants be severally and jointly liable to this decree. 4. The second
and third defendants appealed to the High Court with the result that on the 12th
July 1886 that Court confirmed the decree of the original Court and dismissed
the appeal with costs. 5. The plaintiff died on the 18th August 1886 and his
widow Buchumma was substituted on the record as his legal representative.
Buchamma subsequently died and her infant daughter Subbamma (the present
appellant) was brought on the record in her place. 6. In September 1886 the
second and third defendants applied to the High Court for leave to appeal to Her
Majesty in Council against the decree of the High Court. Pending the proceedings
on this application Buchamma and the third defendant compromised the suit as
between themselves. And on the 23rd November 1887 they presented to the
High Court a razinama petition in the following terms:

The respondent''s widow, Rajah Vellanki Buchamma Rao Zamindar Garu, begs to
submit as follows: As the appellant has presented a petition praying for
permission to appeal to the Privy Council, and as I am a female and not
sufficiently wealthy to defend the suit, I have agreed to the effect that I should
receive from the appellant Rs. 9,000 (nine thousand) now paid, exclusive of Rs.
1,000 (one thousand) already paid on account of costs, &c., as proper
consideration, that the appellant should be in enjoyment of one-third share in
the zamin of the northern portion of Inagadapa estate in suit., one-third share in
the houses and the devastanam dharmakartaship as usual, and that I should
give up my | claim against the appellant. The appellant submits as follows: As I
have agreed to the terms stated above by the respondent widow, I most
respectfully pray that the petition put in by me praying for permission to appeal
to the Privy Council may be dismissed, that this razinama petition may be filed
with the records of your Court and that the decree may be amended on the
terms hereof. 7. On the 1st February 1888 the High Court made the following
order on this petition: We make the razi set out in Civil Miscellaneous Petition
No. 71 of 1888 a rule of Court and accordingly direct that the decree in appeal
No. 40 of 1885, dated the 12th day of July 1886, be amended by omitting the
words '"This Court both order and decree that the decree of the lower Court be,
and the same hereby is. confirmed. and this appeal dismissed; and this Court
doth further order and decree that the appellants do pay be the respondent Rs.
270-8-5 for his costs in opposing this appeal," and by substituting therefor the
words. "It appearing that Rs. 9,000, exclusive of Rs. 1,000 already paid on
account of costs, has been paid to the respondent as proper consideration, this
Court doth order and decree that the appellant do enjoy one-third share in the
zamin of Inagadapa estate in suit, one-third share in the houses and the
devastanam dharma-kartaship as usual, and that the respondent"s
representative do give up her claim against the second appellant. 8. The
application for leave to appeal to Her Majesty in Council was thereupon
dismissed. 9. The actual amendment of the decree in pursuance of this order
was not made until the 3rd March 1891. As amended the decree bore date the
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12th July 1886 the day on which the order was made dismissing the appeal be
the High Court) and was in the following terms: Decree.--This appeal coming on
for hearing on Monday, the 22nd day of March 1886, and having stood over for
consideration till this day; upon perusing the grounds of appeal, the judgment
and decree of the lower Court, and the material papers in the suit and upon
hearing the arguments of Mr. R. Shadagopachariar, vakil for the appellants, and
of Mr. J. H. A. Branson, counsel for the respondent; it appearing than Rs. 9,000,
exclusive of Rs. 1,000 already paid on account of costs, has been paid by the
respondent as proper consideration, this Court doth order and decree that the
second appellant do enjoy one-third share in the zamin of the northern portion of
Inagadapa estate in suit, one-third share in the houses and the devastanam
dharmakartaship as usual, and that the respondent's representative do give up
her claim against the second appellant. 10. It is not easy to understand what
jurisdiction the High Court supposed themselves to have to amend their decree
in this manner, So far as their Lordships are aware the High Court has no power
to alter its own decree except under the provisions of either Section 206 or
Section 623 of the Civil Procedure Code, and neither of these sections authorise
such an amendment as was made by the Court. Section 206 enables the Court to
amend the decree if it is found to be at variance with the judgment, or if any
clerical or arithmetical errors be found in it. Section 623 enables; any of the
parties to apply for a review of any decree on the discovery of new and
important matter and evidence, which was not within his knowledge, or could not
be produced by him at the time the decree was passed, or on account of some
mistake or error apparent on the face of the record, or for any other sufficient
reason. It is not necessary to decide in this case whether the latter words should
be confined to reasons strictly ejusdem generis with those enumerated as was
held in Roy Meghraj v. Beejoy Gobind Burral I.L.R. 1 Calc. 197. In the opinion of
their Lordships, the ground of amendment must at any rate be something which
existed at the date of the decree, and the section does not authorise the review
of a decree which was right when it was made, on the ground of the happening
of some subsequent event. It is, however, easy to point out the inaccuracies of
the decree as amended. It does not dispose of the appeal of the second
defendant who was also appellant and it states circumstances as appearing to
the Court on the 12th July 1886 which were not at that date existent. A plausible
explanation of the extraordinary order made by the High Court is that it was
really based on an agreement between all the parties to the litigation including
the first, second and fourth defendants as well as the third defendant who made
the compromise to which effect was given by the order. But no such agreement
was proved or even suggested at any stage of the proceedings which followed
the amendment of the decree, and neither the order of the 1st February 1888
nor the amended decree is expressed to be made by the consent of any party
other than the third defendant. Nothing of the kind is to be found in the record or
proceedings before their Lordships, nor was any suggestion of the kind made at
the hearing of the appeal. It is too late now for their Lordships to listen to any
suggestion of such an agreement even if it could regularly be put in evidence in
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the execution proceedings, and the case must be dealt with on the footing that
no such agreement existed. 11. Buchammas on 4th August 1891 petitioned the
High Court to further amend the decree so as to establish the compromise
without disturbing the rest of it. This application was refused, on the ground that
the amendment was made in accordance with the compromise and in terms of
that compromise. Their Lordships are unable to agree with the view so
expressed. The petition asked only that the razinama might be placed on the files
of the Court, and the decree amended accordingly, i.e., so as to give effect to the
compromise between the appellant and the third defendant only. It was no doubt
erroneous in asking for any amendment of the decree, and the only order which
should have been made on it was to make the razinama a rule of Court, and stay
all further proceedings on the decree against the third defendant except for the
purpose of enforcing the compromise. 12. In the meantime and on the 28th
January 1891 Buchamma tiled an application for execution of the original decree
of 17th October 1884. In the column headed "whether any appeal was preferred
against the decree," it is mentioned that an appeal was preferred and the decree
of the lower Court was confirmed, "thereupon application for review having been
made review order was passed on 1st February 1888." The petition sought
possession of two-thirds of the estate with mesne profits. All four original
defendants or their representatives were made parties to the application. The
present respondent claimed that the application was barred by limitation. The
third defendant relied on the compromise. And the fourth defendant in addition
to the defence of limitation averred that he was not a party to the "review order"
mentioned by plaintiff, and it did not affect him. The second defendant offered no
opposition. 13. This application has come before the Courts no less than five
times and various judicial opinions have been expressed. When the case first
came before the District Judge, he had not before him the amended decree and
he held that the application was barred by limitation, three years having elapsed
since the date of the appeal decree in 3886, On appeal the amended decree was
produced and the case was remanded. On coming again before the District Judge
he held that the time for limitation ran from the date of the order of 1st February
1888, and decreed execution for two-third of the estates and mesne profits. On
appeal to a stogie Judge, Mr. Justice PARKER concurred and dismissed the
appeal. The learned Judge seems, however, to have thought that the application
for leave to appeal to Her Majesty in Council stayed proceedings on the decree
which is clearly erroneous. On a second appeal by the present respondent to the
High Court on the ground that the amended decree grants no relief against the
first defendant, the Court set aside the order of Mr. Justice PARKER and
dismissed the execution petition. There was in fact (they held) nothing in the
decree 'that can be executed against that defendant. 14. There is now an
appeal to this Board, Their Lordships have had great difficulty in unravelling the
tangled skein of these proceedings. The whole difficulty has been occasioned by
the terms in which the order of 1st February 1888 and the amended decree were
drawn up. Mr. Mayne argued that there was no final decree or order until that
order was made and consequently limitation only then began to run against his

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/kotaghiri-venkata-subbamma-rao-... Page 4 of 5



client. He is at once met with the difficulty that the amended decree which he
seeks to have executed gives no relief against the respondent. It is difficult
looking to the terms of the amended decree to accept his suggestion that the
two together form the final decree. The amended decree clearly is intended by its
terms to be a substitution for the whole of the appeal decree. But in truth the
appeal decree of 1886 required nothing to complete it, and when closely
examined Mr. Mayne''s argument rests on the erroneous assumption that the
application for leave to appeal to Her Majesty in Council by the second and third
defendants operated as a stay of execution against the other defendants, and
required to be got rid of to make the appeal decree complete or operative. In
fact he treats the application for leave as equivalent to an appeal. 15. Their
Lordships have come to the conclusion that the order of the 1st February 1888,
so far as it directed an amendment of the decree, was ultra vires and had no
operation either in favour of, or against the defendants who were not parties to
that application. Or (in others words) they must regard it as an order made only
for the purpose of giving effect to the compromise and not as adding to the
decree but as pro tanto satisfaction of it. The original decree (as confirmed on
appeal) therefore remained in force against the other defendants and might have
been executed against them, and, on the other hand, they are entitled to the
benefit of limitation as from the date of the appeal decree. 16. Their Lordships
will, therefore, humbly advise Her Majesty that the appeal be dismissed. They
would gladly relieve the appellant from the costs, as the whole difficulty has been
occasioned by the form in which the order of 1st February 1888 was drawn up by
the officers of the High Court. But on the most favourable view to the appellant,
she and her predecessors have remained idle and not enforced their decree,
while the period of limitation has been running, and their Lordships cannot
deprive the respondent who, they hold, is right, of his costs. The appellant will
pay the costs of the appeal, but may set off the costs of the respondent's
petition for the admission of fresh evidence.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/kotaghiri-venkata-subbamma-rao-... Page 5 of 5



