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Judgement

Rakesh Tiwari, J.—Heard learned Counsel for the parties and perused the record.

2. This petition is directed against an order of the State Government dated
8.7.1984 (Annexure 3 to the writ petition) by means of which the Controlling
Authority (respondent No. 3) has set aside the order dated 20.7.1977 u/s 15 of
the U.P. (Regulation of Building Operations) Act, 1958 (hereinafter referred to as
''the Act'').

3. Brief facts of the case, giving rise to this writ petition, are that after the
building plan applied by the petitioners was sanctioned, they constructed a house
on forest land. Subsequently an application u/s 7-A of the Act was made by the
Forest Department, inter alia, with the allegations that the plan had been got
sanctioned by misrepresentation of facts. The Prescribed Authority after
considering the matter came to the conclusion that none of the allegations made
in the aforesaid application was true with the result he rejected the application
vide its order dated 20.7.1977 (Annexure 1 to the writ petition). Aggrieved by
the order of the Prescribed Authority dated 20.7.1977 the Forest Department
filed an appeal u/s 15 of the Act. In the appeal the petitioners raised a
preliminary objection that the appeal was incompetence inasmuch as the appeal
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lay only against an order allowing the application u/s 7-A of the Act and not
against the rejection of the application. However, the Controlling Authority
upheld the objection of the petitioners and dismissed the appeal as incompetent
vide its order dated 12.9.1981 (Annexure 2 to the writ petition). Aggrieved by
the order dated 12.9.1981 the Forest Department filed a Revision No.
2519/37-3-84/11 of 1982 before the State Government who vide impugned
order dated 8.6.1984 directed the Controlling Authority to decided the appeal on
merits holding that the appeal before the Controlling Authority was competent.

4. The contention of the learned Counsel for the petitioners is that the impugned
order passed by the State Government is illegal as it is against the provisions of
the Act. He submits that it is settled principle of law that an appeal is a creature
or statutes and has to be specifically provided that no appeal can he as a matter
of course whereas in the instant case appeal is provided only against an order
allowing the application and not against an order rejecting the application u/s 7-
A of the Act.

5. The argument is not sustainable. It is fallacious that u/s 7-A of the Act, appeal
can be filed only against an order allowing the application and not otherwise. It is
corollary that an appeal is maintainable against an order rejecting the application
u/s 7-A of the Act also. Further it appears from the record that the petitioners
had encroached upon the land of the Forest Department where there was a
Jhopri in which there was a licensed liquor shop. It also appears from the record
that the petitioners had submitted a plan for pucca construction by concealment
of facts and the petitioners had made pucca construction without there being any
legal right in their favour. The petitioners have no right and title over the land
belonging to Forest Department and, therefore, the construction is wholly illegal
and void. The finding of fact given by the Prescribed Authority is as under :

^^ekufp= dh iqjkuh i=koyh dks ns[kus ls Kkr gksrk gS fd ;g rF; fd Hkwfe futkbZ
taxy foHkkx dh gS HkwriwoZ fu;r izkf/kdkjh ds le{k j[kk x;k Fkk A mUgksaus ;g
tkurs gq;s Hkh vkif?kdrkZ ds iqjkus dCts ds vk/kkj ij fu.kZ; ysdj ekufp= Lohdkj
fd;k Fkk A muds vkns''k esa Li"V mfYYkf[kr gS fd vkcdkjh bUlisDVj dh fjiksVZ
ns[kdj mUgksaus ;g ik;k fd bl LFkku ij vkcdkjh dh nqdku 13&14 lky ls pyh vk jgh
gS vkSj D;ksafd fuekZ.k dk;Z ckcdkjh dh nqdku ds fy;s Fkk vkSj vf/k?r
Bsdsnkjksa us mldk ekufp= izLrqr fd;k Fkk bl vk/kkj ij mUgksaus uD''kk Lohdkj
fd;k Fkk A blls Li"V gS fd ekufp= ds Loh?fr dk vkns''k fdlh xyr c;kuh ,oa /kks[kk/
kM+h rFkk rF;ksa dks fNikus ds dkj.k ugha ikl fd;k x;k Fkk A og ;g tkurs gq;s
Hkh fd Hkwfe taxy foHkkx dh gS ikfjr fd;k x;k Fkk A vr% /kkjk 7&, m-iz- ?
fuekZ.k dk;Z fofu;eu? vf/kfu;e 1958 ds vUrxZr dh dk;Zokgh lekIr dh tkrh gS
A ;fn HkwriwoZ fu;r izkf/kdkjh ds vkns''k esa =qfV gks rks mldks mfpr U;k;ky;
esa pkjktksjh djds ou foHkkx fu.kZ; izkIr dj ldrk gS A /kkjk 7&, m-iz- ?fuekZ.k
dk;Z fofu;e? vf/kfu;e] 1958 esa ekufp= dks fu''kku djuk lEHko ugha gS A
D;ksafd fdlh Hkh izdkj dh /kks[kk/kM+h ekufp= dks Loh?fr esa iz;ksx esa ugh
yk;h x;h Fkh A vkns''k esfjV ij ikfjr fd;k x;k Fkk vr% taxy foHkkx dk izkFkZuk&i=
fujLr fd;k tkrk gS A
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fnukad 20&7&77

gLrk{kj vLi"V

?m"kk daly?]

fu;e izkf/kdkjh]

fofu;fer {ks=] jsgUM jhtu]

jkcVZlxat] fetkZiqj A**

6. To the query whether the petitioners are still possessing licence to run the
liquor shop on the said land, the learned Counsel for the petitioners could not
answer confidently. Even if it be so, they can open the liquor shop at some other
place and not on the State Government land without permission.

7. There is no illegality or infirmity in the impugned order. The Appellate Court
has, as a matter of fact, found that the petitioners are in unauthorized
occupation of the forest land. In this view of the matter this is not a fit case for
interference under Article 226 of the Constitution and the writ petition is liable to
fail.

8. The writ petition is accordingly dismissed. The interim order dated 23.8.1984
is vacated. No order as to costs.
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