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Judgement

Antony Dominic, J.—The petitioner is an assessee under the Kerala Value Added
Tax Act. For the assessment year 2007-08, they were issued exhibit P1 notice. To
that notice the petitioner filed exhibit P2 objection. After receipt of exhibit P2
objection they were issued exhibit P3 revised notice to which also the petitioner
filed exhibit P4 reply. Subsequently the first respondent completed the
assessment and also levied penalty on the petitioner as per exhibit P5 order. This
order was challenged before this court in WP(C) No. 22153 of 2009, in which
violation of principles of natural justice was complained of. The writ petition was
heard and disposed of by exhibit P6 judgment quashing exhibit P5 and directing
the first respondent to finalize the proceedings afresh after issuing notice to the
petitioner and hearing therein.

2. In pursuance to the direction in exhibit P6 judgment, exhibit P7 notice was
issued to the petitioner. This notice was served on the petitioner on October 22,
2009. Accordingly the petitioner field exhibit P8 objection dated October 27,
2009 which was delivered at the office of the first respondent on October 30,
2009. Exhibit P8(a) is the acknowledgment. Thereafter without issuing any notice
or hearing the petitioner, exhibit P9 assessment order was passed on November
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7, 2009 and was served on the petitioner on November 16, 2009.

3. Based on the findings in exhibit P9 assessment order, exhibit P11 notice u/s 67
of the KVAT Act proposing to levy penalty on the petitioner was also issued. It is
in this background, this writ petition has been filed praying to quash exhibits P9
and P11.

4. The contention raised by the counsel for the petitioner is that though exhibit
P8 objection was filed by the petitioner on October 30, 2009, as is evidenced by
exhibit P8(a), exhibit P9 assessment order was passed on the basis that the
petitioner did not file any objection in response to exhibit P7. This according to
the counsel is illegal and therefore exhibit P9 is liable to be set aside.

5. The learned Government Pleader however contends that as per exhibit P7
notice, objections were to be filed within seven days and the petitioner was also
required to appear for hearing on any working day within the seven days period.
According to her, despite such an opportunity given, the petitioner did not appear
for hearing and therefore the petitioner cannot complain of denial of opportunity
of hearing in the matter.

6. Having heard the rival submissions made at the Bar I am inclined to think that
the matter needs to be reconsidered. Exhibit P7 notice was served on the
petitioner on October 22, 2009 and the petitioner was given seven days time for
filing his objection. On receipt of exhibit P7 the petitioner filed exhibit P8
objection which has been acknowledged by the first respondent's office on
October 30, 2009. Therefore as on November 7, 2009 when exhibit P9 order was
issued, exhibit P8 objection filed by the petitioner was already received at the
office of the first respondent. It is despite this factual position that in exhibit P9 it
is stated as follows :

The said notice was served on the assessee on October 22, 2009 and dealer has
not filed objections to the notice till date. In this circumstance it is presumed that
the dealer has no valid grounds to offer in this regard and the escaped
assessments were completed as proposed.”

7. It has been held by this court that assessment will be completed only if the
assessment order is served on the assessee and any objection filed by the
assessee disputing the assessment order should also be considered before
completing the final assessment. If that principle is applied to the facts of this
case, it can be seen that as on November 7, 2009 when exhibit P11 order was
passed the first respondent should have taken into account the contentions
raised in exhibit P8. Admittedly this was not done and for that reason exhibit P9
is vitiated. Therefore I set aside exhibit P9 and direct that the first respondent
shall issue notice to the petitioner, hear them and pass fresh orders in the matter
duly adverting to exhibit P8 objection filed by the petitioner also.

8. Exhibit P11 penalty notice is a consequence of exhibit P9. Now that I have set
aside exhibit P9, exhibit P11 notice also has to be set aside.
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9. Therefore this writ petition is disposed of directing that the first respondent
shall reconsider the matter in the manner as directed above. It is made clear
that in the event of passing fresh assessment order, it is for the first respondent
to consider whether notice is to be issued u/s 67 of the KVAT Act. The writ
petition is disposed of as above.
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